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United States Court of Appeals for the 

District of Columbia 


1 Docket No. 46475 

Bula E. Croker, Petitioner , 

vs. ! 

Commissioner of Internal Revenue, Respondent . 

Appearances : 

For Taxpayer: Edmund L. Mooney, Esq. (withdrawn) 

Richard J. Mackey, Esq. F. Driscoll, Esq. 

For CommT: Geo. Brabson, Esq. John H. Pigg, Esq. 

Walter W. Kerr, Esq. 

Docket Entries 

1929 

Dec. 3—Petition received and hied. Taxpayer notified. 
(Fee paid). 

Dec. 4—Copy of petition served on General Counsel.: 

Dec. 18—Notice of the appearance of Edmund L. Mooney, 
attorney for taxpayer. 

1930 

Jan. 20—Answer filed bv General Counsel. 

Jan. 24—Copy served—Assigned General Calendar. 

1931 

Oct. 21—Notice of withdrawal of Edmund L. Mooney as 
counsel for taxpayer filed. 

Oct. 21—Notice of appearance of Richard J. Mackey as 
counsel for taxpayer filed. 

1932 

Jan. 21—Hearing set Mar. 30, 1932. 

Mar. 30—Hearing had before Miss Matthews. Petitioner’s 
motion to continue 30 days. 

Mar. 30—Order of continuance to Day Cal. of Apr. 28, 1932, 
entered. 

Apr. 28—Motion for circuit hearing at Miami, Florida, filed 
by taxpayer. 4/28/32 Granted. 

1933 

Dec. 21—Hearing set in Miami, Florida, beginning Feb. 5, 
1934. 


2 


BULA E. CR0KER VS. GUY T. HELVERING. 


1934 

Feb. 9—Hearing had before Mr. Morris—called 2/5/34. 

Submitted. Amended petition filed. Petitioner’s 
brief due 3/10/34. 

Feb. 14—Answer to amendment to petition filed in field. 

Feb. 17—Transcript of hearing of 2/9/34 filed. 

Mar. 19—Motion for extension to Mar. 23, 1934 to file brief, 
brief lodged, filed by taxpayer. 

Mar. 19—Order granting extension of time to March 19, 
1934 for taxpaver’s brief entered. 

1935 

June 8—Notice of assessment filed by General Counsel. 

June 27—Memorandum Opinion rendered, Mr. Logan Mor¬ 
ris, Div. 14. Judgment will be entered under Rule 
50. 

July 22—Notice of settlement filed by General Counsel. 

July 24—Hearing set Aug. 14, 1935 on settlement. 

Aug. 14—Hearing had before Mr. Bolon B. Turner on set¬ 
tlement under Rule 50, not contested. Referred 
to Mr. Morris for decision. 

2 #46475 

1935 

Aug. 20—Decision entered—Logan Morris, Div. 14. 

Nov. 18—Stipulation for review by the U. S. Court of Ap¬ 
peals, of District of Columbia, filed. 

Nov. 18—Petition for review by United States Court of Ap¬ 
peals, District of Columbia, with assignments of 
error filed by taxpayer. 

Nov. 18—Praecipe filed. 

Nov. 23—Affidavit of service of petition for review’ and 
praecipe filed. 

1936 

Jan. 8—Stipulation for extension to April 1,1936 to settle 
evidence and transmit record filed. 

Jan. 8—Order enlarging time to April 1,1936 for prepara¬ 
tion of evidence and transmission of record sur 
petition for review’, entered. 

Mar. 31—Stipulation for extension to June 15, 1936 to 
settle evidence and transmit record filed. 

Mar. 31—Order enlarging time to June 15, 1935 for prepa¬ 
ration of evidence and delivery of record sur peti¬ 
tion for review, entered. 
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June 22—Stipulation for extension to July 15, 1936 to settle 
evidence and transmit record filed. 

July 28—Certified copy of order from U. S. Court of Ap¬ 
peals of District of Columbia, extending time to 
Aug. 15, 1936, to file record, filed. 

Aug. 1—Statement of evidence lodged. 

Aug. 1—Notice of the lodgment of statement of evidence 
with hearing notice of 8/12/36 filed. ! 

Aug. 7—Objections to statement of evidence filed by Gen¬ 
eral Counsel. j 

Aug. 12—Hearing had before Mr. Morris on approval of 
statement of evidence. Continued one week. 

Aug. 12—Order that proceeding be continued to Day Calen¬ 
dar of Aug. 19, 1936 entered. 

Aug. 13—Statement of evidence lodged. 

Aug. 13—Statement of evidence approved and ordered filed. 
Aug. 13—Motion for extension of time to Sept. 15, 1936 to 
complete and deliver record filed by taxpayer. 
Aug. 13—Order that time for completion of record and 
transmission of same, be extended to Sept. 15, 
1936, entered. 

Aug. 13—Praecipe of record filed. 

3 Filed Dec. 3, 1929 

United States Board of Tax Appeals. 

Docket No. 46475 
Bula E. Croker, Petitioner, 

—against— 

Commissioner of Internal Revenue, Respondent. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency IT: AR: 
B-12: JMF- 60 D, dated October 5, 1929, and as a basis of 
her proceeding alleges as follows: ! 

1. The petitioner is Bula E. Croker, of Wigwam, West 
Palm Beach, Palm Beach County, Florida. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit A, was mailed to the petitioner in care 
of her attorney, Edmund L. Mooney, 38 Pine Street, Bor¬ 
ough of Manhattan, City of New York, on October 5, 1929. 
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3. The taxes in controversy are income taxes for the cal¬ 
endar years 1924 and 1925, and amount to $12,430.30. 

4. The determination of the tax set forth in the said no¬ 
tice of deficiency is based upon the following errors: 

(a) The disallowance as a deduction of $11,213.84, 

4 the amount of interest paid by your petitioner during 
the year 1924. 

(b) The disallowance as a deduction of the sum of $18,- 
568.63 paid by your petitioner for attorneys’ fees and dis¬ 
bursements during the vear 1924. 

(c) The disallowance of a personal exemption of $3,300. 
in the computation of the tax liability of your petitioner for 
the vear 1924. 

(d) Increasing the proportion of the profit in the sum of 
$60,577.23, as returned, from the sale of real estate, to the 
sum of $75,720.50. 

(e) The disallowance as a deduction of the sum of 
$10,020., or any other sum, as interest paid by your peti¬ 
tioner during the year 1925. 

(f) The disallowance as a deduction of the sum of $26,- 
583.69, or any other sum, for taxes on real estate paid by 
your petitioner during the year 1925. 

(g) The disallowance of the sum of $915., or any other 
sum, as a deduction for charitable contributions made by 
your petitioner during the year 1925. 

(h) The disallowance as a deduction of the sum of 
$756.33, or any other sum, expended by your petitioner 
during the year 1925 in her business for surveys, maps, etc. 

(i) The disallowance as a deduction of the sum of $25,822., 
or any other sum, as attorneys’ fees for professional ser¬ 
vices rendered to your petitioner during the year 1925. 

(j) The disallowance of the sum of $3,300. as a personal 
exemption in the computation of your petitioner’s tax lia¬ 
bility for the year 1925. 

5 5. The facts upon which the petitioner relies as a 
basis of this proceeding are as follows: 

Tax Return for Calendar Year ffiS. 

(a) During the year 1924 your petitioner paid as inter¬ 
est on indebtedness the sum of $11,213.84, as follows: 

On June 30, 1924, £1195:13: 6 to the Hibernian Bank, 
Limited, of Dublin, Ireland, and at 4.32J4, the rate of ex¬ 
change prevailing on that day, said sum equals $5,171.34. 
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On December 30,1924, £ 1046: 7: 6 to the Hibernian Bank, 
Limited, of Dublin, Ireland, which sum, at 4.73, the rate of 
exchange then prevailing, equals $4,949.24. 

Also on December 30, 1924, the sum of £ 62 to the Munster 
& Leister Bank, of Ireland, which sum, at 4.73, the rate of 
exchange prevailing on said day, equals the sum of $293.26. 

Also the sum of $800. to Messrs. Treadwell & Treadwell, 
of Arcadia, Florida. 

That evidence of the payment of said sum of $11,213.84 
as interest paid by your petitioner during the year 1924 was 
presented to the Commissioner of Internal Revenue prior to 
his said determination, but no sum has been allowed in the 
determination of the Commissioner of Internal Revenue of 
petitioner’s tax liability for the year 1924 as a deduction for 
interest paid. 

(b) That your petitioner paid during the year 1924 the 
sum of $18,568.63 to attorneys for professional services ren¬ 
dered and for disbursements. That said expenditures for 
legal services and disbursements were ordinary and neces¬ 
sary expenses of your petitioner’s business and are 

6 deductible as such in the computation of your peti¬ 
tioner’s tax liability for the year 1924. That said 
payments added nothing to the value of any property held 
by your petitioner, nor do they add to or prolong the life 
of said property, nor can said payments be considered as an 
improvement or betterment, nor can there be any charge of 
depreciation made from year to year by reason of said pay¬ 
ments, as they have none of the elements of improvement 
or betterment. 

(c) That in the determination of the Commissioner of In¬ 
ternal Revenue of your petitioner’s tax liability for the 
year 1924 there is allowed only the sum of $1,000. as a per¬ 
sonal exemption. 

That during the entire year of 1924 your petitioner was 
the head of a family and actually supported and maintained 
her mother and her niece, who were actually dependent 
upon your petitioner and had no means or income of their 
own. Your petitioner is therefore entitled to a personal 
exemption in the sum of $3,300. 


6 


BULA E. CEOKER VS. GUY T. HELVERING. 


Tax Return for Calendar Year 1925. 

(a) That in your petitioner’s tax return for the year 
1925 there was a profit reported of $60,577.23 on the sale of 
three parcels of real estate, the amount returned being on 
the instalment basis, pursuant to the provisions of the 
Revenue Act. In the determination of the Commissioner 
of Internal Revenue this profit has been increased to $75,- 

720.50, on a different method of computation of the 
7 proportion of the profit to be returned than the one 
used by your petitioner. That the method used by 
the Commissioner of Internal Revenue in computing the 
proportion of the profit to be returned on the instalment 
basis for the year 1925 is erroneous and not in conformity 
with the provisions of the Revenue Act or Regulations re¬ 
lating thereto. 

(b) That in your petitioner’s Income Tax Return for the 
year 1925 a deduction of $10,020. was claimed for interest 
paid, said amount being made up as follows: 


Munster & Leister Bank, Ireland, $6,000.00 

American Bank & Trust Company, 

West Palm Beach, 8% on $8,750. 700.00 

Massachusetts Trust Company, Boston, 

6% on $9,000. ‘ 540.00 

American Bank & Trust Company, 

West Palm Beach, S% on $10,000. S00.00 

Private loan, 6% on $33,000. 1,9S0.00 


That in the determination of the Commissioner of In¬ 
ternal Revenue said deduction was disallowed and no sum 
was allowed as a deduction for interest paid. 

(c) That in your petitioner’s Income Tax Return for the 
year 1925 your petitioner claimed a deduction of $26,583.69 
for taxes paid on real estate to the Town of Palm Beach 
and for State of Florida and County of Palm Beach taxes. 

That your petitioner owns large parcels of land in the 
County of Palm Beach, State of Florida, and did own said 
land in the year 1925, and has for many years paid taxes 
thereon. 

That said deduction was disallowed in its entirety by the 
Commissioner of Internal Revenue in his determination. 

(d) That in the tax return of your petitioner for 
the year 1925 there was claimed as a deduction the 
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sum of $915. as contributions. $540. of said amount was 
contributed by your petitioner to churches in Florida 

and $375. of said amount was contributed to churches in 
Ireland. j 

That said deduction was disallowed bv the Commissioner 
of Internal Revenue in its entiretv in his determination of 

v ! 

your petitioner’s tax liability for the year 1925. 

(e) That there was claimed as a deduction in your peti¬ 
tioner’s tax return for the year 1925 the sum of $25,000., at¬ 
torneys’ fees paid by your petitioner during said year for 
professional services and disbursements. 

That on the hearing on the tentative determination proof 
was presented of the payment during the year 1925 of the 
sum of $25,822. for professional services rendered to your 
petitioner by attorneys and for disbursements. 

The Commissioner of Internal Revenue disallowed the 
entire amount as a deduction. 

That said expenditures for legal services and disburse¬ 
ments were ordinary and necessary expenses of your peti¬ 
tioner’s business and are deductible as such in the computa¬ 
tion of vour petitioner’s tax liabilitv for the vear 1925. That 
said payments added nothing to the value of any property 
held by your petitioner, nor do they add to or prolong the 
life of said property, nor can said payments be considered as 
an improvement or betterment, nor can there be any charge 
of depreciation made from year to year by reason of 
9 said payments, as they have none of the elements of 
improvement or betterment. 

(f) That in your petitioner’s Income Tax Return for the 
year 1925 a deduction of $753.33, the amount expended for 
surveys, maps, etc. of properties in the County of Palm 
Beach, State of Florida, made in the year 1925, the entire 
amount claimed is disallowed bv the Commissioner of In- 
ternal Revenue in his determination. 

That said amount is an ordinary and necessary business 
expense and should have been allowed. 

(g) That in the determination of the Commissioner of In¬ 
ternal Revenue of your petitioner’s tax liability for the;year 
1925 there is allowed only the sum of $1,000. as a personal 
exemption. 

That during the entire year of 1925 your petitioner was 
the head of a family and actually supported and maintained 
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her mother and her niece, who were actually dependent upon 
your petitioner and had no means or income of their own. 
Your petitioner is therefore entitled to a personal exemp¬ 
tion in the sum of $3,300. 

6. The petitioner prays for relief from the deficiency 
asserted by the respondent on the following* and each of the 
following particulars: 

(a) That a deduction in the sum of $11,213.84 from the 
gross income returned by your petitioner for the year 1924 
be allowed for interest paid. 

(b) That the sum of $18,568.63 be allowed as a deduction 
from the gross income of your petitioner for the year 

10 1924 as a business expense for attorneys’ fees paid. 

(c) That the personal exemption for the year 1924 
be increased from the sum of $1,000. to the sum of $3,300. 

(d) That a recomputation of the profit realized from the 
sales of real estate made by your petitioner in the year 
1925 be directed and that the amount of the profit be reduced 
from the sum of $75,720.50, as determined by the Commis¬ 
sioner of Internal Revenue, to the sum of $60,577.23, as re¬ 
turned bv vour petitioner. 

(e) That a deduction in the sum of $10,020., or such other 
sum as may be proved, from gross income for the year 1925 
be allowed for interest paid by your petitioner on indebted¬ 
ness. 

(f) That the sum of $26,583.69, or such other sum as may 
be proved, be allowed as a deduction from gross income of 
your petitioner for the year 1925 for taxes paid on real 
estate owned by your petitioner in the State of Florida. 

(g) That the sum of $915., or such other sum as may be 
proved, be allowed as a deduction from, gross income for 
the vear 1925 as charitable contributions. 

(h) That a deduction from gross income for the year 
1925 be allowed in the sum of $756.33, or such other sum as 
may be proved, being the amount expended for surveys, 
maps, etc., as an ordinary and necessary business expense. 

(i) That the sum of $25,822. be allowed as a deduction 
from gross income for the year 1925, the amount expended 

for attornevs’ fees, as an ordinarv and necessarv 

11 business expense. 

(j) That the personal exemption for the year 1925 
be increased from the sum of $1,000. to the sum of $3,300. 
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Wherefore petitioner prays that this Board may hear 
and redetermine the deficiency herein alleged. 

EDMUND L. MOONEY, 
Counsel for Petitioner, 

38 Pine Street, 

Borough of Manhattan, 
New York City. ! 

12 State of Florida, 

County of Palm Beach, ss: 

Bula E. Croker, being duly sworn, says: 

That she is the petitioner herein; that she has read the 
foregoing petition and is familiar with the statements con¬ 
tained therein, and that the facts stated are true except as 
to those facts stated to be upon information and belief, and 
those facts she believes to be true. 

BULA E. CROKER 

Sworn to before me this 30th day of November, 1929. 

E. A. BURKETT, 

(Seal) Notary Public, 

State of Florida at Large . 
My Commission Expires May 8^ 1931 

13 Exhibit A . 

Treasury Department 

Washington j 

Office of 

Commissioner of Internal Revenue 


Address reply to 

Commissioner of Internal Revenue 

and refer to Oct. 5,1929. 

i 

Mrs. Bula E. Croker, 
c/o E. L. Mooney, 

38 Pine Street, 

New York, New York. 

! 

Madam: 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the years 1924 and 1925 discloses a deficiency 
of $12,430.30, as shown in the statement attached. 
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The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the inclosed Form S6G 
and forward both original and duplicate to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the at¬ 
tention of IT:C:P-7. The signing of this agreement form 
will expedite the closing of your return by permitting an 
early assessment of any deficiencies and preventing the 
accumulation of interest charges, since the interest period 
terminates thirty days after filing the agreement form, or 
on the date assessment is made, whichever is earlier; 
WHEREAS IF NO AGREEMENT IS FILED, interest 
will accumulate to the date of assessment of the deficiencies. 

Respectfully, 

i ROBT. H. LUCAS, 

Commissioner. 
By DAVID BURNET, 

Deputy Commissioner. 

Inclosures: 

Statement 
Form 866 
Form 882 
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STATEMENT 


IT :AR :B-12 Oct. 5, 1929. 

JMF-60D 

In re: Mrs. Bula E. Croker, 
c/o E. L. Mooney, 

38 Pine Street, 

New York, New York. 

Tax Liability 


Years 

Corrected Tax 
Liability 

Tax Previously 
Assessed 

Deficiency 

1924 

$5,854.33 

$3,091.00 

$2,763.33 

1925 

9,816.93 

149.96 

9,666.97 

Totals 

$15,671.26 

$3,240.96 

$12,430.30 
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The report of the Internal Revenue Agent in Charge, 
New York, New York, has been reviewed and approved with 
the following exceptions: 

Due to the correction of an error made in computing the 
proportion of capital gain taxable in 1925, this item has 
been decreased by $740 to $75,720.50 resulting in $9,666.97 
deficiency in tax instead of $9,667.90 stated in the report. 

Relative to a conference held in this office on May 7, 1929, 
with your representative, Mr. A. R. McLaren, New York, 
New York, you are informed that the evidence presented at 
the time was insufficient to warrant a change in the revenue 
agent’s report, with the exception of sale of real estate re¬ 
ferred to below for the year 1924. In compliance with a 
request additional time was given until June 15,1929, which 
period was further extended to July 15, 1929, to enable your 
attorney to file additional data. Inasmuch as no additional 
evidence has been received in support of the items pro¬ 
tested, it is necessary under the provisions of Section 274 
(a) of the Revenue Act of 1926 to issue this notice of final 
determination. 

1924 i 


Net income reported $36,908.37 

Add: ! 

1. Interest paid 5,335.00 

2. Other deductions 46*767.61 


$89,010.98 

15 Mrs. Bula E. Croker. Statement. 

Brought forward $89*010.98 


39,923.29 
$128,934.27 


3. Net gain reported $66,798.29 

Cost of vacant 
land allowed $30,000.00 

Cost reported 3,750.00 


Increase in cost $26,250.00 

Commission on sale 
of bonds 625.00 


Total decrease on 

sales 26,875.00 


Net capital gain corrected 


Total 
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Less: 

4. Tax paid $ 995.20 

5. Profit from sales 66,79S.29 67,793.49 


Total net income adjusted $61,140.78 

Explanation of Changes 

1. This item has been disallowed for the reason it is not 
substantiated as constituting a proper deduction under Ar¬ 
ticle 121 of Regulation 65. 

2. The information available discloses this item to repre¬ 
sent amounts paid in a litigation involving the inheritance 
of an estate. Since the deduction has not been substan¬ 
tiated as being related to the income reported, the amount 
has been disallowed. 

3. The profit from the sale of capital assets has been 
transferred from Line 6 and tax computed thereon under 
Section 20S (b) of the Revenue Act of 1924. 

Relative to $3,750.00 reported as cost on vacant land sold, 
which property you contend was taken at $30,000.00 as part 
payment for other land sold in 1920, you are informed that 
this value has been accepted as explained above. 

4. Additional deduction for taxes paid is allowed to con¬ 
form with the receipts on hand. 

5. Profits from sales are transferred from Line 6 and 
reduced by correct computation to $39,923.29 as explained 
in Item 3. 


16 Mrs. Bula E. Croker. 

Statement. 

Computation of Tax. 

Total net income adjusted 

$61,140.78 

Capital net gain 

39,923.29 

Ordinary net income 

$21,217.49 

Less: 

Personal exemption 

1,000.00 

Balance subject to normal tax 

$20,217.49 

Normal tax at 2% on $4,000.00 

$80.00 

Normal tax at 4% on $4,000.00 

160.00 
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Normal tax at 6% on $12,217.49 


733.05 

Surtax on $21,217.49 


280.87 

12V2% on $39,923.29, capital net gain 


4,990.41 

Total 


$6,244.33 

Less : 


j 

Income tax paid at source 

$370.00 


Earned income credit 

20.00 

390.00 

Tax liability 


$5,854.33 

Tax previously assessed 


3;091.00 

Deficiencv in tax 
* 


$2;763.33 

1925. 


1 

Net income reported 


$11;302.21 

Add: 


i 

1. Total deductions 


63^275.02 

2. Capital net gain 


75,720.50 

Total 


$150;297.73 

Less: 


j 

3. Profit from sales 


60^577.23 

Total net income adjusted 


$89,720.50 

17 Mrs. Bula E. Croker. 


Statement. 


Explanation of Changes. 

1. This deduction has been disallowed for the reason that 
the several items in the return making up the amount re¬ 
ported have not been substantiated. 

2. The profit from sale of capital assets has been trans¬ 
ferred from Line 6 and tax computed thereon under Sec¬ 
tion 208(b) of the Revenue Act of 1926. 

3. The profit from the sale of capital assets has been 
transferred from Line 6 and increased by correct compu¬ 
tation to $75,720.50. 


Computation of Tax 

Total net income adjusted 
Capital net gain 


$89^720.50 

75,720.50 


$14,000.00 


Ordinary net income 
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Less: 

Personal exemption 


1,500.00 

Balance subject to normal tax 
Normal tax at 1 %»% on $4,000.00 
Normal tax at 3% on $4,000.00 
Normal tax at 5% on $4,500.00 
Surtax on $14,000.00 

Capital net gain (12*4% tax on $1 

: 5,720.50) 

$12,500.00 

$60.00 

120.00 

225.00 

40.00 

9,465.06 

Total 


$9,910.06 

Less: 

Income tax paid at source 
Earned income credit 

$80.00 

13.13 

93.13 

Tax liabilitv 


$9,816.93 

Tax previously assessed 


149.96 

Deficiencv 

•j 


$9,666.97 


You are informed that a copy of this communication has 
been transmitted to your representative, Mr. Andrew R. 
McLaren, 3S Pine Street, New York, New York, who has on 
file in this office a duly recorded power of attorney. 

Pavment should not be made until a bill is received from 
* 

the Collector of Internal Revenue for vour district and re- 
mittance should then be made to him. 

18 Endorsed: United States Board of Tax Appeals. 

Filed Jan 20 1930 

United States Board of Tax Appeals 

Docket No. 46475. 

Bula E. Croker, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, bv his attorney 
C. M. Charest, General Counsel, Bureau of Internal Rev- 
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enue, for answer to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

1, 2, and 3. Admits the allegations in paragraphs 1, 2 
and 3. 

4. Denies the respondent erred in the manner alleged and 
set forth in paragraphs 4(a); 4(b); 4(c); 4(d); 4(e); 4(f); 
4(g); 4(h); 4(i) and 4(j). _ j 

5(a) (1924) to 5(c) (1924) Denies the allegations in para¬ 
graphs 5(a) (1924 to 5(c) (1924). 

5(a) (1925) to 5(g) (1925) Denies the allegations in para¬ 
graphs 5(a) (1925) to 5(g) (1925). ; 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

(Signed) C. M. CHAREST 
General Counsel, 

Of Counsel: Bureau of Internal Revenue. 

W. FRANK GIBBS, Special Atty., 

Bureau of Internal Revenue. 

19 U. S. Board of Tax Appeals. Filed at Hearing Feb. 

10, 1934 

United States Board of Tax Appeals 
Docket No. 46475 

Bula E. Croker, Petitioner, 
against 

Commissioner of Internal Revenue, Respondent. 

Amendment to Petition 

The above named petitioner, pursuant to commission 
granted at the hearing held before the Honorable Logan 
Morris, sitting in behalf of the United States Board of Tax 
Appeals at Miami, Florida, on February 9th, 1934, hereby 
amends and supplements the original petition for a re¬ 
determination of deficiency herein in the following partic¬ 
ulars : 

1. Paragraph 4 of the said petition shall contain a new 
sub-division in addition to those already set forth, reading 
as follows: 

“(k) The failure to allow a deduction in the sum of 
$13,500.00 as a bad debt resulting from the fact that a 
certain J. B. MacDonald embezzled that amount of money 
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from petitioner and petitioner has never been able to ob¬ 
tain reimbursement from him because of the fact that he 
is financially irresponsible and of no worth. This charge- 
off took place during the year 19*25.” 

That petitioner attempted to obtain a deduction of 

20 $24,838.25 as a bad debt, based upon this same em¬ 

bezzlement of J. B. MacDonald in a proceeding for 

the re-determination of a deficiencv in income tax for the 

% 

year 1923 before this Board, but that this Board when 
rendering its opinion said, “Furthermore there is no proof 
that the amount was a debt ascertained to be worthless and 
charged off in 1923, for the reason that, insofar as the pe¬ 
titioner knew in 1923, McDonald was financially respon¬ 
sible”. 

This opinion of this Board quoted from was promulgated 
January 31st, 1933 after the petition for a re-determina¬ 
tion herein had been dulv verified and filed with this Board. 
Consequently, it was impossible to include this claim in 
the said original petition, and the petitioner hereby makes 
this claim at this time pursuant to permission duly granted. 

WHEREFORE petitioner prays that this Board may 
hear and re-determine the deficiencies alleged in the orig¬ 
inal petition herein, verified in November 1929, as well as 
the additional matter set forth in the foregoing amendment 
thereof. 

RICHARD J. MACKEY, 

Counsel for Petitioner , 

1450 Broadway, 

Borough of Manhattan, 

21 State of Fuorida. New York City. 

County of Dade, ss: 

Bula E. Croker, being duly sworn, says: 

That she is the petitioner herein; that she has read the 
foregoing amendment to the petition and is familiar with 
the statements contained therein, and that the facts stated 
are true except as to those facts stated to be upon informa¬ 
tion and belief, and those facts she believes to be true. 

(s) BULA E. CROKER 

Sworn to before me this 10 day of February, 1934. 

(s) CHARLES A. LEWIS 
Authorized to administer oaths 
under the Revenue Act of 1926. 
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22 Endorsed: U. S. Board of Tax Appeals 

Filed at Hearing Feb 14 1934 
Div-Docket- 

! 

United States Board of Tax Appeals 
Docket No. 46475 
Bula E. Croker, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to the Petition 

Comes now the Commissioner of Internal Revenue, by 
his attorney, E. Barrett Prettyman, General Counsel, Bu¬ 
reau of Internal Revenue, and for his answer to the amend¬ 
ment to the petition filed herein, admits, denies, and alleges, 
as follows: | 

1. Denies that he erred in the manner and form as alleged 
in paragraph l(k) of the amendment to the petition, and 
further, denies that he erred in not allowing a deduction 
from the petitioner’s gross income for the year 1925 in the 
amount of $13,500.00 as and for a bad debt. 

2. Denies each and every material allegation contained 
in paragraph 1 (k) of the amendment to the petition. 

3. Denies each and every material allegation contained 
in the amendment to the petition, not hereinbefore specifi¬ 
cally admitted; qualified or denied. 

E. BARRETT PRETTYMAN 
General Cou'nsel 
Bureau of Internal Revenue 

j 

OF COUNSEL: 

JOHN H. PIGG, Special Attorney 
Bureau of Internal Revenue 
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23 United States Board of Tax Appeals 

Bula E. Croker, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 46475. 

Richard J. Mackey, Esq., for the petitioner. 

John H. Pigg, Esq., for the respondent. 

Memorandum Opinion 

MORRIS: The respondent having determined deficien¬ 
cies in income tax of $2,763.33 and .$9,666.97 for the tax¬ 
able years 1924 and 1925, respectively, the petitioner 
brings this proceeding for the redetermination thereof, al¬ 
leging the commission of eleven errors on the part 

24 of the respondent in his said determination, which 
we shall dispose of seriatim. 

The first error complained of pertains to the disallow¬ 
ance of $11,213.84, as a deduction, in the computation of net 
taxable income for 1924, representing interest paid in that 
year to The Hibernian Bank, Ltd., and The Munster & Lein¬ 
ster Bank, Ltd., Ireland, and to a firm of lawyers upon notes 
she srave them for their services. Deduction of this amount 
has been disallowed by the respondent, it seems, primarily 
because of the failure of the petitioner to substantiate her 
deductions by proof. This, it may be said, is true of all of 
the alleged errors we shall hereafter discuss. 

The statute, section 214 of the Revenue Act of 1924, per¬ 
mits the deduction of “All interest paid or accured * * * 
on indebtedness * * V’ 

For proof, in support of the major part of this alleged 
error, the petitioner, as her sole witness, testified from a 
document, in the form of an affidavit, from the accountant 
of The Hibernian Bank, Ltd., to the effect that in 1924 she 
made interest payments to that institution, as follows : 

1924 

June Sole Account £699. .15. .6. 

Joint Account £495. .18. .0. 

Dec. 30 Sole Account £608. 

Joint Account £438. 7. .6. 


£2,242.1.0. 
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25 The “joint account’’ referred to is an account jointly 
owned by the petitioner and her brother-in-law. Ob¬ 
viously, without a segregation of the interest charge against 
their respective interests in the joint account, which we do 
not have, the deduction to that extent claimed must be dis¬ 
allowed. The petition very properly alleges the dates upon 
which those payments were made and the rates of exchange 
then prevailing and applicable thereto. We have nb proof 
of the day in June 1924 upon which the £699.15.6 was paid 
on account of the petitioner’s sole account. So that, conver¬ 
sion, for the purpose of this deduction should be the lowest 
prevailing rate of exchange in that month, $4.29. As to the 
payment of £608, we do have the date when such payment 
was made, December 30, therefore, to this extent, the deduc¬ 
tion should be allowed, converted at the prevailing rate of 
exchange, $4.73. 


Respecting the alleged interest payment to The Munster 
& Leinster Bank, Ltd., the record is totally silent excepting 


a 


‘‘Banker’s Certificate 




offered and received in evidence 


to support the allegation that an amount of £62 of interest 
was paid to that institution on December 30, 19241 That 
certificate merely certifies that the petitioner “has been 
charged” with £641.16 “during the Year ended” December 
31, 1925 “as interest,” furthermore, that such interest has 
been paid. This is clearly insufficient. The respondent’s 
determination, in this particular, must be approved. 

The other item, included under this allegation of error, 
pertains to a certain interest payment to lawyers upon notes 
given them for services. A similar item is also placed 
26 in controversy elsewhere, so that, we shall postpone 
its consideration until hereafter in this opinion. 

Likewise, we shall postpone consideration of the next 
pleaded allegation, pertaining to the deduction of attor¬ 
neys ’ fees in 1924, to the consideration of a similar item in 
1925, infra. 

The next question for consideration is whether or not the 
petitioner is entitled to a personal exemption of $3,300 in 
the computation of her tax liability in the years 1924 and 
1925. 

Personal exemption of $1,000 is allowable, in the case of a 
“single person” or $2,500 in the case of a “married per¬ 
son” or “head of a family” plus $400 “for each person 
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(other than husband or wife) dependent upon and receiv¬ 
ing his chief support from the taxpayer if such dependent 
person is under eighteen years of age or is incapable of self- 
support because mentally or physically defective/’ under 
section 216 of the Revenue Act of 192*4. The petitioner’s 
husband appears to have died prior to the taxable year, so 
that her personal exemption would be limited to $1,000 un¬ 
less she be classified as the “head of a family.” She was 
the sole support of her mother, who was about sixty-three 
years of age in 1924, and who had no independent means. 
In addition, her widowed sister and daughter, approxi¬ 
mately sixteen years of age, the latter of whom the peti¬ 
tioner educated, lived within the petitioner’s household at 
Palm Beach Florida. Though the petitioner testified that 
her niece had no other support during the taxable year than 
that which she gave her, this would appear to be inconsis¬ 
tent with the showing that she had a living mother, 
27 unless it also be shown, but has not, that she was in¬ 
capacitated or otherwise unable to render that sup¬ 
port to which her minor daughter was entitled. It is not 
clear from the record whether the petitioner’s sister had 
any independent means of support or not. At any rate, the 
mere fact that the petitioner was a woman of affluence and 
in a position to support her less fortunate relatives, while 
highlv commendable, does not necessarilv render her the 
head of that particular branch of her family, nor does it 
evidence dependency within the meaning of the statute. 
The word “dependent” as used in section 216, supra, has a 
more technical meaning. Upon the whole record, we believe, 
that the petitioner was the “head of a family” in so far as 
she discharged her duty to her aged mother, who was, upon 
the record, dependent upon this petitioner for support, and 
that, therefore, she is entitled to an exemption of $2,500. 
This conclusion accords with article 302, regulations 65, 
promulgated under the Revenue Act of 1924. Cf. Joseph H. 
Rudiger, 22 B. T. A. 204, and Louise C. Ball, 16 B. T. A. 
785, in both of which cases the parties, for whom exemp¬ 
tions were claimed, were found to be independent. 

The petitioner has waived her allegation respecting the 
proportion of profit reported by her and the amount found 
by the respondent. 

The next allegation of error pertains to the disallowance 
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of a deduction of $10,020, as interest paid during the year 
1925. This item is made up in the pleadings of the following 
alleged payments: 

i 

28 Munster & Leinster Bank, Ireland $6,000.00 

700.00 

540.00 

800.00 
1,980.00 

The record is so wholly incomplete and confused by the 
failure to adduce original documentary evidence or other 
proof of the amounts of interest paid and by the inability 
of the petitioner, as her sole witness, to remember any fac¬ 
tual circumstances in support of her claimed deductions, 
except in a very few instances in which she was either led 
by counsel or testified from a refreshed recollection, that 
we find it impossible to do more than sustain the respon¬ 
dent’s determination in this particular, for failure of proof. 

e find nothing in the record from which we could posi¬ 
tively conclude that the petitioner paid any deductible in¬ 
terest to Munster & Leinster in the taxable year except to 
the extent commented upon hereinabove respecting the de¬ 
duction claimed for 1924. As to the items alleged to have 
been paid to Massachusetts Trust Company, and 4 4 Private 
loan” it is safe to say that the record is absolutely silent or 
if not entirely so, it is so confused that w^e find ourselves 
unable to identify the necessary proof to support the spe¬ 
cific allegation in the pleadings from which the foregoing 
tabulation was made. There is proof in support of the 
American Bank & Trust Company items to the ex- 

29 tent of $820.22. The respondent is here sustained, 
excepting the $820.22, which shall be allowed. 

Petitioner complains of the disallowance of $26,583.69 as 
a deduction for 1925, representing taxes upon a large tract 
of land in Palm Beach, Florida. In support of her conten¬ 
tion it has been shown that she paid $566, $4,282.30 to the 
Town of Palm Beach, and $3,444.34 and $1,253.45 to Palm 
Beach County, in 1925, for 1924 taxes upon her properties. 
While the record in this, as in all of its phases, leaves much 


American Bank & Trust Company, 
West Palm Beach, 8% on $8,75*0. 
Massachusetts Trust Company, Bos¬ 
ton, 6% on $9,000. 

American Bank & Trust Company, 
West Palm Beach, 8% on $10,000 
Private loan, 6% on $33,000 



22 


BULA E. CR0KER VS. GUY T. HELVERIXG. 


to be desired, we believe it reasonable to conclude from all 
of the surrounding circumstances that whatever books and 
records the petitioner kept, they were upon a cash receipts 
and disbursements basis and that upon that basis she is en¬ 
titled to an aggregate deduction of $9,546.09. These 
amounts appear to have been paid upon her own proper¬ 
ties. Cf. a similar item in Bid a E. Croker, 27 B. T. A. 5SS. 

The petitioner claims error in the failure of the respon¬ 
dent to allow a deduction of $915 in 1925, representing 
charitable contributions. The proof shows that the peti¬ 
tioner contributed the aggregate of that amount to churches. 
The petitioner must be sustained in this particular. 

The next two issues, in order, together with one men¬ 
tioned earlier herein, pertaining to attorneys’ fees in 1924, 
may be joined, as they involve the basic question whether 
the petitioner is engaged in a “trade or business” within 
the meaning of the statute, entitling her to deduct 
30 an amount expended for “surveys, maps, etc.” and 
“attorneys’ fees for professional services rendered” 
during the years 1924 and 1925. The petitioner makes sev¬ 
eral references to her “business” and even testifies, when 
asked what “occupation” she was engaged in, that she was 
engaged in the real estate business. Later in her testimony, 
when asked what her business consisted of, she said that she 
was engaged in selling real estate which she owned—“sell¬ 


ing my land,” meaning approximately 10,500 feet of ocean 
frontage which she owned in Palm Beach, a part of which 
was occupied by her home property. 

Since the litigation out of which the claimed attornevs’ 

C %r 

fees arose pertains, to some extent, perhaps the greatest 
part, to an attempt of the petitioner’s step-child to wrest 
the foregoing property from her—though the nature of the 
proceedings are not at all clear in the record—petitioner’s 
counsel directed attention primarily toward associating- 
such expenditures with such property upon the premise that 
we would hold the ownership and sale of that property to 
constitute the petitioner’s “trade or business,” therefore, 
any expenditures connected therewith would be deductible. 

Even if we were able to say that such constituted her trade 
or business, which we can not upon the deficient record be¬ 
fore us, we would still be unable to sustain the deductibility 
of these attorneys ’ fees for the reason that the record does 
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31 not contain complete testimony of the services ren¬ 
dered by these attorneys for such fees—it appearing 

from her own testimony that their services were “general” 
in character, doubtless covering many purely personal mat¬ 
ters entirely dissociated with her alleged trade or business. 
As part of the proof concerning the so-called “surveys, 
maps, etc.” the petitioner has placed in evidence a statement 
of account from a publishing company reading, “On con¬ 
tract for two pages representation in the Book of Florida 
$350.00. ’ ’ Her testimony in respect to that item was that it 
was a book on advertising. Apparently though we' do not 
know, this charge was for some sort of advertisement in a 
local publication, but details sufficient to hold that the ex¬ 
penditure was one paid or incurred in a trade or business 
are lacking. Upon these two issues because, of a complete 
failure of proof, we must sustain the respondent’s deter¬ 
mination. Bula E. Croker, 21 B. T. A. 240, affirmed 62 Fed. 
(2) 991, and supra. 

The final issue for our determination pertains to the fail¬ 
ure on the part of the respondent to permit the deduction 
of $13,500, representing a “bad debt” resulting from the 
embezzlement of funds from her by a trusted employee. In 
respect thereto the parties have stipulated that the follow¬ 
ing excerpt from the findings of fact of the Board in Bula 
E. Crocker , 27 B. T. A. 588, be adopted as findings in this 
proceeding: 

The petitioner is the widow of Richard Croker who died 
April 29, 1922. At the time the petitioner owned individ¬ 
ually and jointly with her husband valuable real estate in 
Florida. In 1920 they went to Ireland to live and appointed 
J. B. McDonald to act as their agent in Florida. They 

32 authorized him to sell about two miles of Beach front 
lots in Palm Beach at a price to net them $150 per 

front foot. Any amount in excess of that price was to be re¬ 
tained by McDonald as his commission. They had implicit 
confidence in McDonald and turned over to him the deeds to 
the real estate which they owned. They also left in McDon¬ 
ald’s care certain bonds and mortgages upon which he was 
to collect the interest when it became due. He was also to 
pay taxes on real estate and make other necessary expendi¬ 
tures. Included in the property turned over to McDonald 
was a mortgage note of the petitioner in the amount of 
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$120,000. McDonald collected the interest on this note from 
1920 to 1923 and in the latter year collected $3,600 repre¬ 
senting the semiannual interest paid on the note in April. In 
the early part of 1923, the petitioner gave McDonald power 
of attorney to sell the above mentioned mortgage note at a 
discount of $5,000 and further provided that he was to re¬ 
ceive a commission of $5,000 on the sale. On June 19, 1923, 
McDonald sold the note for $115,000 and after deducting 
his commission of $5,000 turned over to the petitioner $85,- 
165.75 of the $110,000 net proceeds from the sale. He has 
never remitted to the petitioner the interest which he had 
received in April nor any part of the difference between 
$85,165.75, the amount remitted, and the net proceeds of 
$ 110 , 000 . 

The pleadings respecting this issue refer to this claimed 
deduction as having resulted from the embezzlement of 
funds. There is repeated reference in the record to the fact 
that such alleged loss so resulted. We do not know whether 
there was a technical embezzlement or not. However, if 
there was, the deduction therefor was available to the peti¬ 
tioner in the vear of such embezzlement under the decided 
cases, notwithstanding such embezzlement may have been 
discovered in a later year. Peterson Linotyping Co., 10 
B. T. A. 542, Alabama Mineral Land Company, 2S B. T. A. 

586, Gottlieb Realty Company, 28 B. T. A. 418. Un- 
33 der the pleadings and the persistent assertion in the 
record that the loss did occur through embezzlement 
we would be entirely justified in holding—in the absence of 
evidence that the embezzler had subsequently agreed to re¬ 
pay the petitioner or that he had given her a note or some 
other evidence of indebtedness therefor, as in John H. Par¬ 
ish & Co. v. Commissioner, 31 Fed. (2) 79, reversing the 
Board at 7 B. T. A. 793, the Ledger Co. Inc. v. United 
States, 37 Fed. (2) 775, that the petitioner is without rem¬ 
edy in the taxable year. This we would do were it not for 
the fact that some doubt was expressed in Bula E. Crofter, 
27 B. T. A. 588, whether there was an embezzlement under 
the law. 

However, we feel constrained to sustain the respondent’s 
determination in any event, first, because it has not been 
satisfactorily shown that an indebtedness existed, for the 
reason just stated, and for a further reason set forth in our 
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prior opinion where we said “it appeared that the agent 
(embezzler) had a valid claim for offsets to the amounts 
claimed to be due” and, second, the proof is far from satis¬ 
factory that, assuming the debt to exist, it became worth¬ 
less and was charged off within the taxable year. For the 
reasons expressed it seems useless to detail the state of the 
record upon this subject. We therefore sustain the respon¬ 
dent’s determination in this particular. 

! 

Enter: (Entered Jun 27 1935) 

Judgment ivill be entered under Rule 50 . 

34 United States Board of Tax Appeals 

Docket No. 46475. 

Bula E. Croker, Petitioner , 

v. 

j 

Commissioner of Internal Revenue, Respondent. 

Decision. 

The above entitled proceeding having been called from 
the Day Calendar of August 14, 1935 for settlement under 
Rule 50 pursuant to memorandum opinion entered herein 
on June 27, 1935, and it appearing that respondent’s re¬ 
computation, filed July 22, 1935, stands uncontested by the 
petitioner, it is 

ORDERED and DECIDED: That the correct tax liabil¬ 


ity for the years 1924 and 1925 is as follows: 

1924 ! 

Correct tax liability. $5,205.08 

Tax paid. 3,091.00 

Unpaid portion of correct tax liability... $2114.08 

Tax assessed . $5,854.33 

Correct tax liability . 5,205.08 

i 

Unpaid overassessment which should be 

abated. $649.25 

! 
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1925 

Correct tax liability. $9,385.06 

Tax paid. 149.96 

Unpaid portion of correct tax liability.. $9,235.10 

Tax assessed . $9,816.93 

Correct tax liability. 9,3S5.06 

Unpaid overassessment which should be 

abated. $431.87 

and it is further 


35 ORDERED and DECIDED: That in accor¬ 
dance with the foregoing- computations there are defi¬ 
ciencies for the years 1924 and 1925 of $2,114.08 and 
$9,235.10, respectively. 

Enter: 

(Signed) LOGAN MORRIS, 

Member. 

Entered Aug 20 1935 

36 Filed Nov. 18,1935 

United States Court of Appeals of the District of Columbia 

Docket No. 46475 

Bula E. Croker, Petitioner, 

—against— 

Commissioner of Internal Revenue, Respondent. 

Stipulation 

IT IS HEREBY STIPULATED AND AGREED bv and 
between the attorneys for the respective parties hereto that 
the decision of the Board of Tax Appeals in the above mat¬ 
ter made by memorandum opinion, entered on June 27,1935. 
and the decision entered on August 20, 1935, may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 
Dated, New York, September 19, 1935. 

Richard J. Mackey, 

Attorney of Petitioner 

Frank J. Wideman, 

Attorney of Respondent. 
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37 Filed Nov. 18, 1935 

United States Court of Appeals of the District of Columbia 

Docket No. 46475 j 

Bula E. Croker, Petitioner , 

—against— 

Commissioner of Internal Revenue, Respondent. 

Petition for Review 

To The Court of Appeals of the District of Columbia: 

Your petitioner, Bula E. Croker, respectfully shows: 

First: This is a petition for review of a decision of the 
United States Board of Tax Appeals in connection with 
which the opinion was entered on June 27, 1935, and the de¬ 
cision on August 20, 1935, after a trial of the issues raised 
by a petition bearing docket number 46475 and an answer 
thereto, as well as an amended petition and an answer to 
such amended petition. 

Second: The nature of the controversv is a redetermina- 
tion of deficiencies in income taxes for the years 1924 and 
1925 in the aggregate sum of $12,430.30, which deficiency 
was reduced and adjudged to amount to the aggregate sum 
of $11,349.18 by the determination of the United States 
Board of Tax Appeals, or the sum of $2,114.08 for 

38 the vear 1924, and the sum of $9,235.10 for the vear 

1925. j 

Third: Your petitioner is a resident of the Town of West 
Palm Beach in the State of Florida within the jurisdiction 
of the Circuit Court of Appeals for that Circuit, and pur¬ 
suant to stipulation entered into with counsel for the re¬ 
spondent, it has been agreed that this petition for review 
may be considered by the Court of Appeals for the Dis¬ 
trict of Columbia. 

Fourth: The errors committed by the Board of Tax Ap¬ 
peals asserted by petitioner and intended to be argued are 
as follows: 

(1) The Board erred in making the order of the redeter¬ 
mination and judgment entered herein on June 27, 1935. 

(2) The Board erred in making the decision and judg¬ 
ment entered herein on August 20, 1935. 
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(3) The Board erred in finding a deficiency in income 
taxes for the year 1924 in the sum of $2114.0S. 

(4) The Board erred in finding a deficiency in income 
taxes for the year 1925 in the sum of $9235.10. 

(5) The Board erred in relation to the 1924 tax by fail¬ 
ing to allow deduction claimed for interest paid to Hiber¬ 
nian Bank of Dublin, Ireland, on June 30, 1924, in the 
amount of $5171.34, and on December 30, 1924, in the 
amount of $4949.24, as well as an item of $S50 interest paid 
to Messrs. Treadwell & Treadwell, and of £62 paid to the 
Munster & Leinster Bank of Ireland on December 30, 1924 
which, at the claimed rate of exchange on that date, would 
equal the sum of $293.26. 

(6) The Board erred in its conclusion that the petitioner 
was not entitled to deduct as a business expense attorneys’ 
fees paid during the year 1924 in the sum of $18,568.63. 
These expenditures for legal services and disbursements 
were ordinary and necessary expenses of petitioner’s busi¬ 
ness and deductible as such in relation to petitioner’s tax 
liability for the year 1924. The said payments add nothing 
to the value of any property owned by petitioner, nor did 
they add to or prolong the life of said property, nor can 
such payments be considered as an improvement or better¬ 
ment nor can there be any charge of depreciation 

39 made from year to year by reason of said payments 
as they add none of the elements of improvement or 
betterment. 

(7) The Board erred in failing to allow petitioner a per¬ 
sonal exemption in the sum of $3300 for the year 1924, and 
in allowing her only the sum of $2500 for that year; during 
that year petitioner supported and maintained her mother 
and niece who were actually dependent upon her, and had 
no means of income of their own. 

(8) The Board erred in the conclusion that the petitioner 
was not entitled to a deduction of $10,020 for the year 1925 
which amount was claimed for interest paid—said amount 
being made up as follows: 

Munster & Leinster Bank, Ireland $6,000 

American Bank & Tr. Co., W. Palm Beach, 

8% on $8750 


700 . 










bula e. croker vs. guy t. helvering. 


29 


Mass. Trust Co. of Boston—6% on $9000 540. 

American Bank & Tr. Co., W. Palm Beach, 

8% on $10,000 800 

Private Loan—6% on $33,000 1980. 

(9) The Board erred in failing to allow petitioner a de¬ 
duction of $26,583.69 for taxes paid on real estate to the 
Town of Palm Beach, and for the State of Florida and 
County of Palm Beach. The Board allowed a deduction of 
only $9,546.09 in this regard. 

(10) The Board erred in its conclusion petitioner was not 
entitled to deduct as a business expense attorneys ’ fees for 
the year 1925 in the sum of $25,000. Petitioner claimed 
that this was an ordinary and necessary expense paid or 
incurred during a taxable year in carrying on her business, 
and the Board erred in its conclusion that the attorneys’ 
fees so paid were not a deductible ordinary and necessary 
expense under Section 214 (a) (1) of the Revenue Act of 
1921. 

(11) The Board erred in its conclusion that the petitioner 
was not entitled to deduct the sum of $753.33 expended for 
surveys, maps, etc. of properties in the County of Palm 
Beach, State of Florida, made in the year 1925, which 
amount was an ordinary and necessary business expense. 

(12) The Board erred in its conclusion that petitioner was 
not entitled to a personal exemption of $3300 and in allow¬ 
ing petitioner an exemption of only $2500. 

(13) The Board erred in its conclusion that petitioner 
was not entitled to deduct the sum of $13,500 as a bad debt 
resulting from the fact that a certain J. B. McDonald em¬ 
bezzled that amount of money from petitioner and peti¬ 
tioner has never been able to obtain reimbursement from 

him because of the fact that he is financially irrespon- 
40 sible and of no worth. This charge-off took place 
during the year 1925. 

Fifth: The decision and order of redetermination of the 
Board and its judgment are contrary to the facts. 

Sixth: The decision and order of redetermination of the 
Board and its judgment are contrary to the law. 

Wherefore, your petitioner prays that this court may 
review the action of the Board of Tax Appeals, and for 
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such other and further relief as to the court may seem just 
and proper. 

Dated, X. Y. September 19, 1935. 

RICHARD J. MACKEY 
Attorney for Petitioner , 
Office and P. 0. Address, 
1450 Broadway, 

Borough of Manhattan, 

New York Citv. 

•> 

State of New York, 

County of New York , ss: 

I, Richard J. Mackey, being duly sworn say: I am the 
attorney for Bula E. Croker, the petitioner in this proceed¬ 
ing. 

I have read the foregoing petition and am familiar with 
the contents thereof. The allegations of fact contained 
therein are true to the best of my knowledge, information 
and belief. 

This petition is not tiled for purposes of delay, and I be¬ 
lieve that the petitioner is justly entitled to the relief sought. 

RICHARD J. MACKEY 


Subscribed and sworn to before me this 19 day of Sep¬ 
tember, 1935 


ADELE M. O'KEEFE 


Notary Public 


Kings Co. Clks. Xo. 115, Reg. Xo. 7025 
X. Y. Co. Clks. Xo. 59, Reg. Xo. 7-0-40 
Commission Expires March 30, 1937 


(Seal) 
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41 Filed Nov. 23, 1935 

United States Court of Appeals of the District of 

Columbia 

Docket No. 46475 

Affidavit of Service. 

Bula E. Choker, Petitioner , 

—against— I 

Commissioner of Internal Revenue, Respondent 

i 

State of New York, 

County of New York , ss: 

I, Richard J. Mackey, being duly sworn, say: 

On November 16, 1935, I mailed to Honorable Frank J. 
Wideman, assistant attorney general and counsel for the 
Commissioner of Internal Revenue, a duly conformed copy 
of the petition for review in the Matter of Bula E. Croker, 
petitioner, against Commissioner of Internal Revenue, in 
the United States Court of Appeals of the District of Co¬ 
lumbia in relation to the ruling of the United States Board 
of Tax Appeals of August 20, 1935, as to the determination 
of deficiencies in income taxes for the years 1924-1925, and 

v 7 

also a copy of the praecipe in the same matter. These were 
mailed by depositing copies of each of these documents, duly 
postpaid, in a United States Post Office in the City of 

42 New York duly addressed to Honorable Frank J. 
Wideman at Washington, D. C. 

RICHARD J. MACKEY 

Sworn to before me this 22nd day of November, 1935. 

ADELE M. O’KEEFE j 

(Seal) Notary Public 

Kings Co. Clks. No. 115, Reg. No. 7025 j 

N. Y. Co. Clks. No. 59, Reg. No. 7-0-40 
Commission Expires March 30, 1937 
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43 Filed Aug. 13, 1936 

United States Court of Appeals for tlie District of 

Columbia 

Docket Xo. 46475 

♦ 

Bula E. Croker, Petitioner, 

—against— 

Commissioner of Internal Revenue, Respondent 
Statement of Evidence 

The above entitled case came on for hearing on the 9tli 
day of February, 1934, before Honorable Logan Morris, 
Member of the United States Board of Tax Appeals, at 
Miami, Florida, pursuant to notice of hearing theretofore 
given. 

Appearances: 

RICHARD J. MACKEY, Esq. for Petitioner 

JOHN H. PIGG, Esq., for Respondent. 

44 The petitioner, Bula E. Croker, was the only wit¬ 
ness produced, and her testimony was given in the 

presence of the Member of the Board presiding, and certain 
exhibits were presented in the course of the testimony. 

The petitioner, Bula E. Croker, having been first duly 
sworn to testify to the truth, the whole truth and nothing 
but the truth, testified as follows on direct examination: 

I reside at Palm Beach, Florida. During the years 1924 
and 1925 I lived in Palm Beach. The occupation in which 
I was engaged was real estate. 

During the year 1924 I made payments of interest to a 
bank in the City of Dublin known as the Hibernian Bank, 
Ltd. The exact amount paid to that bank in the year 1924 
as interest was 2,242 pounds and a shilling. I kept personal 
records but they are in Ireland and are not here. 

During the year 1924 I paid interest to a firm known as 
Treadwell & Treadwell. I owed them some notes for a 
lawyers fee. The payment of 2,242 pounds to the Hibernian 
Bank in Dublin during the year 1924 as interest was entirely 
paid on my personal debt to that bank. 
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I gave Mr. Treadwell notes amounting to $10,000. They 
were given in $2,500 notes; in addition to the $10,000 1 
think I paid about $30,000 to Mr. Treadwell as a retainer 
when I hired him. I cannot recall just how that Was divided 
up. This letter, dated January 27, 1925, was received by me 
from Mr. Treadwell. (Said letter was then marked 
45 in evidence as Petitioner’s Exhibit 2, reading as 
follows:) 

Letterhead of j 

“Treadwell & Treadwell 
Attorneys and Counsellors at Law 
Arcadia, Florida. 

i 

Jan. 27, 1925 

Mrs. Bula E. Croker, 

West Palm Beach, Florida. 

Dear Mrs. Croker: 

Enclosed herewith I hand you last of the series of $2,- 
500.00 notes that you gave us in connection with the $10,000 
retainer, marked paid. The interest on this note for eleven 
months, as I figure it, amounts to $137.50. 

With kind regards, I am, 

Yours very truly, 

EDT:LC * E. D. Treadwell” 

During the year 1924 I paid to Mr. Treadwell interest 
on the $10,000 note which amounted to $137.50. This 
second letter, on the letterhead of Treadwell & Tread¬ 
well, was received by me in the mails from them, (letter 
dated June 27, 1924, received in evidence and marked 
Petitioner’s Exhibit 3; this reads as follows:) 

“June 17th, 1924. 

Mrs. Bula Croker 
The Wigwam 

West Palm Beach, Florida. 

We thank you for your favor enclosing check for $61.32 
to cover interest on two notes that you have paid. 

! 

Yours very truly, 

Treadwell & Treadwell” 


EDT :LC 
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I don’t remember how I paid the amounts to 
46 Treadwell & Treadwell, whether bv cash or check. I 
did have a lot of papers and books and everything 
but I had a big bag of those papers destroyed in the 1926 
big storm. 

During the year 1924 I expended attorneys’ fees to the 
firm of Winters and Foskett and also to Mr. Treadwell. I 
also had attorneys in New York, Mr. Edmund L. Mooney, 
and Messrs. Cook, Nathan & Lehman, and I had Irish 
lawvers. During the vear 1924 the firm of Winters and 
Foskett were mv general attornevs who looked after everv- 
thing,—mv business and evervthing that came under that 
heading; anvthing concerning mv business. 

W r hen I paid Winters and Foskett I obtained a receipt 
from them. This receipt, dated February 28, 1924, to my 
knowledge bears the signature of Mr. Foskett, and I re¬ 
ceived it when I paid them. (The receipt was offered in 
evidence and marked Petitioner’s Exhibit 4 and reads as 
follows:) 

Letterhead of 

“Winters & Foskett 

Attornevs and counsellors at Law 
* 

West Palm Beach, Florida 

February 28, 1924. 

RECEIVED of Mrs. Bula E. Croker Two Thousand Dol¬ 
lars ($2000) on account. 

! Winters & Foskett 

Bv Bert Winters” 

This document dated May 8, 1924, bears the signa- 
47 ture of Mr. Winters and I received it when paying 
him his fee. (The document was received in evi¬ 
dence and marked Petitioner’s Exhibit 5 and reads as fol¬ 
lows :) 

Letterhead of 

“Winters & Foskett 
Attorneys and Counsellors at Law 
W 7 est Palm Beach, Florida. 

RECEIVED OF Bula E. Croker $2000.00 to apply upon 
attorneys’ fees. 
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Dated at West Palm Beach, Florida, this 8th day of May, 
A. D. 1924. 

WINTERS & FOSKETT 

by Bert Winters’’ 

During the vear 1924 I hired Mr. Treadwell and Mr. 
Winters and Mr. Foskett retired, and Mr. Treadwell and 
Mr. Singletary took the same place that Mr. Winters and 
Mr. Foskett had held. They looked after all of my business. 

In 1924 I paid to Treadwell & Treadwell a note of $10,000. 
An examination of Exhibit No. 2 refreshes my mind about 
how much was paid in 1924. I think I paid $7250 in 1924 
and the balance of that $10,000 in 1925. That is my best 
recollection. The notes were given to Treadwell and Tread¬ 
well for legal services both in 1924 and 1925. (Three notes 
signed by the petitioner, each in the sum of $2500 and pay¬ 
able to E. D. Treadwell or Treadwell & Treadwell, received 
in evidence and marked Petitioner’s Exhibit 6. These notes 
read as follows:) I 

48 No. 5680 $2500.00 West Palm Beach, Fla. I 
June 5th, 1925. 

Six months after date, for value received I promise to 
pay to the order of E. D. Treadwell Two Thousand five 
hundred dollars at First American Bank & Trust Co. West 
Palm Beach, Florida, with interest thereon at the rate of 
eight per cent per annum from June 5th until fully; paid. 
Interest payable semi-annually. The maker and endorser 
of this note further agree to waive demand, notice of non¬ 
payment and protest; and in case suit shall be brought for 
the collection hereof, or the same has to be collected upon 
demand of an attorney, to pay reasonable attorney’s fees 
for making such collection. Deferred interest payments to 
bear interest from maturity at eight per cent per annum 
payable semi-annually. I 

Bula E. Croker (Seal) 

Due Dec. 5th, 1925. 


(Endorsed on reverse side “E. D. Treadwell 

John W. Treadwell”) 

No. 1520 $2500.00 West Palm Beach, Fla. June 5th, 1925 

Three months after date, for value received, I premise 
to pay to the order of E. D. Treadwell Two thousand five 
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hundred dollars at First American Bank & Tfust Co. West 
Palm Beach, Florida, with interest thereon at the rate of 8 
per cent per annum from June 5th until fully paid. Inter¬ 
est payable semi-annually. The maker and endorser of 
this note further agree to waive demand, notice of non¬ 
payment and protest; and in case suit shall be brought for 
the collection hereof, or the same has to be collected upon 
demand of an attorney, to pay reasonable attorney’s fees 
for making such collection. Deferred interest payments to 
bear interest from maturity at S per cent, per annum pay¬ 
able semi-annuallv. 

Bula E. Croker 

Due Sept. 5th, 1925. 

(Endorsed on reverse side “E. D. Treadwell”) 

$2,500.00 Palm Beach, Florida, February 14, 1924. 

Twelve months after date I promise to pay to the order 
of TREADWELL & TREADWELL, Two thousand five 
hundred 00/100 Dollars Payable at Arcadia, Florida. 

Value received Interest at rate of six percent per annum. 

Bula E. Croker 

(Endorsed on reverse side ‘‘Treadwell & Treadwell”) 

During the year 1924 Mr. Mooney of Xew York 
49 rendered the same sort of service that Mr. Treadwell 
and Mr. Foskett rendered. He was my general at¬ 
torney and looked after anything and everything I had. 
He counselled me in relation to my real estate business 
during that time. 

This note in the sum of $7500 payable to the order of E. 
J. L’Engle, dated May 22, 1924, payable one year after 
date was given bv me to Mr. L’Engle for his services. The 
letter which is attached to it bears Mr. L'Engle’s signature. 
(The note and letter were received in evidence as Peti¬ 
tioner’s Exhibit 8 and read as follows:) 

$7500.00 Jacksonville, Florida, May 22nd, 1924. 

One year after date, for value received, I promise to pay 
to the order of E. J. L’EXGLE Seventy-five hundred and 
no/100 dollars principal, payable at the office of E. J. 
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L’Engle, Jacksonville, Florida. If this note shall not be 
paid at maturity it may be placed in the hands of an attor¬ 
ney at law tor collection, and in that event each party liable 
tor the payment of this note, as maker or endorser, sever- 
ally, promises to pay the holder hereof ten percent of the 
principal sum due as attorney’s fees. • 

Bula E. Croker 

(The foregoing note was attached to following letter) 
Letterhead of 

“E. J. L’ENGLE 

Attorney and Counsellor at Law 
Jacksonville, Florida. 

January 21st, 1925. 

Mrs. Bula E. Croker, 

West Palm Beach, Fla. 

Dear Mrs. Croker: 

I am in receipt of your favor of the 16tli ‘ 4 instant 
50 enclosing check of the First-American Bank & Trust 
Company on Barnett National Bank of Jacksonville 
for $7000.00. I note that your letter states that you are 
sending the check for the payment of your note to me which 
I hold. The note in question is for the principal sum of 
$7500.00, but doubtless this fact had escaped you at the time 
you sent me the check. Nevertheless, I am enclosing the 
note in question, feeling sure that you will send me your 
check for the remaining amount due. 

Permit me to thank you for your remittance which I am 
much pleased to receive at this time. I also desire to con¬ 
vey to you my appreciation and thanks for your kind ex¬ 
pressions. It is a great pleasure to feel that my efforts in 
your behalf -while I was your counsel have received your 
approval. 

With best wishes I beg to remain, 

Faithfully yours, 

E. J. L’Engle 

L/Z 

Registered.” 

I also received a letter dated January 30, 1925 from Mr. 
L’Engle. I had just sent Mr. L’Engle $7,000 and I did not 
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have the notation with me at the Bank at the time I sent him 
the $7,000, and he sent me a letter and when I got home I 
discovered I owed Mr. L’Engle $500 more and I went to the 
Bank and sent him another draft for $500 and this letter 
which he wrote to me is in answer to mv sending him the 
rest of the fee. (Said letter was received in evidence and 
marked Petitioner's Exhibit Xo. 9 and reads as follows: 

Letterhead of 


“E. J. L’ENGLE 
Attorney and Counsellor at Law 
Jacksonville, Florida 

January 30th, 1935. 

Mrs. Bula Croker 
West Palm Beach, Fla. 

Dear Mrs. Croker: 

I am in receipt of your favor of the 25th instant, enclos¬ 
ing draft on New York for $500.00 “inpayment of 
51 balance due on vour note to me, and I thank vou very 
much for your prompt attention to this matter. 

With best wishes, I am, 

Cordially yours, 

E. J. L’ENGLE” 

L/F 

So far as Mr. Mooney’s fees are concerned, when I first 
employed Mr. Mooney it was in the Autumn of 1924, and I 
paid Mr. Mooney in cash $12,000 as a retainer. I first gave 
him $6,000, and then he went in to try a case for me and in 
the courtroom I gave him six $1,000 bills for the rest of the 
retainer, for the $12,000. Now then, I paid him I think it 
was something over one thousand dollars in court costs. 
Then in the next year I sent more money, and then I sent 
him some more court costs, and I could not tell you what 
that is. 

During the year 1924 I was responsible for the support 
and maintenance of my mother, my sister and niece. None 
of these people had any source of income outside of what 
I gave them. I also supported these three people during 
the year 1925. My niece was then 18 years of age. My 
mother was about 53 years of age then. That condition in 
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my family continued during the entire year of 1924 and en¬ 
tire year of 1925. 

I have produced my tax receipt for taxes which I paid 
during the year 1925, real estate taxes. I hold in my hand 
tax receipt for 1924. I owned real estate at West Palm 
Beach and at Palm Beach during the years 1924 and 1925 
and I paid taxes on that real estate. When I paid the taxes 
I received receipts from the officials for the payment; some 
of these receipts were destroyed along with a lot of 

52 other things but some are here. (Tax receipt No. 
18450 of the Tax Collector of Palm Beach County 

was received in evidence and marked Petitioner’s Exhibit 
10. Copy of said tax receipt is annexed at the end of this 
testimony.) 

(Town tax receipt No. 508G for taxes of 1924 dated April 
12, 1925, was received in evidence and marked Petitioner’s 
Exhibit 11. Copy of said tax receipt is annexed at the 
end of this statement.) 

(Town tax receipt No. 117G of the Town of Palm Beach 
for taxes of 1924, dated January 12, 1925, was received in 
evidence and marked Petitioner’s Exhibit No. 12. 1 Copy 
of this exhibit is annexed at the end of this statement.) 

(Tax receipt No. 5055 for 1924, signed by the Tax Col¬ 
lector of Palm Beach County for the payment of County 
taxes was received in evidence and marked Petitioner’s 
Exhibit No. 13. Copy of said tax receipt is annexed at the 
end of this statement.) j 

During the year 1925 I paid interest to the American 
Bank which has been taken over by the Florida Bank & 
Trust Co. (A letter from the Florida Bank and Trust Co. 
was received in evidence and marked Petitioner’s Exhibit 
No. 14 and reads as follows:) 

Letterhead of 

“Florida Bank & Trust Co. j 

West Palm Beach, Florida 

February 1st, 1932. 

TO WHOM IT MAY CONCERN: 

“I, Omer E. Lannom, Cashier Florida Bank & 

53 Trust Co. of West Palm Beach, Liquidator for First- 


i 
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American Bank & Trust Co., lierebv certifv that the rec- 
ords of tlie said First-American Bank & Trust Co. dis¬ 
close that it collected from Mrs. Bula E. Croker during the 
vear 1925 Interest and Discount to the aggregate amount of 
$820.22. 

Respectfully yours, 

OEL:AH Omer E. Lannom” 

During the year 1925 I made payments of interest to the 
Munster & Leinster Bank, Ltd. at Dublin. (A certificate of 
the Manager of that Bank as to the payment of interest 
was received in evidence and marked Petitioner’s Exhibit 
15. A copy of this is quoted here:) 

44 BANKER’S CERTIFICATE 

I, the undersigned, Manager of the Munster & Leinster 
Bank, Ltd. Dame St. Dublin, hereby certify that the sum of 
£641:16 (say Six hundred & forty one pounds 16/Shg.) has 
been charged to Mrs. Bula Croker of Glencairn, Sandyford 
Co. Dublin, during the Year ended 31st December 1925 as 
Interest, exclusive of commission and any other charges. 

This interest has been paid in full, by Mrs. Croker with¬ 
out deduction of Income tax. 

The Securitv held bv the Bank is as follows: 

Deeds and Stock Exchange. 
Dated this 12th day of Nov. 1928. 

C. T. Mahoney 

Manager. ’ ’ 

I also expended moneys for church contributions— to St. 
Ann’s Church, West Palm Beach, to a church in Dublin and 
the church of St. Mary’s at Sandyford. The combined 
amount that I gave was about $900. 

I engaged Mr. McDonald in 1917 in my husband’s life¬ 
time. After my husband died he was still my agent. My 
husband died on April 29, 1922. 

54 (At this point counsel for both sides agreed that 
the first paragraph of the findings of fact on page 2 of 
the Board’s decision in Bula E. Croker, docket No. 41121, 
Promulgated January 31, 1933, which paragraph ends with 
the figures $110,000, are the findings of the Board and are 
the facts and background up to December 31, 1933, out of 
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which this claim for deduction in 1925 arose. Both Counsel 
stipulated that that paragraph may he accepted as a stipu¬ 
lation of fact in this proceeding. 

That paragraph reads as follows: 

“The petitioner is the widow of Richard Croker who died 
April 29, 1922. At that time the petitioner owned individ¬ 
ually and jointly with her husband valuable real estate in 
Florida. In 1920 they went to Ireland to live and appointed 
J. B. McDonald to act as their agent in Florida. They au¬ 
thorized him to sell about two miles of Beach front lots at 
Palm Beach at a price to net them $150 per front foot. Any 
amount in excess of that price was to be retained by McDon¬ 
ald as his commission. They had implicit confidence in 
McDonald and turned over to him the deeds to the real es¬ 
tate which thev owned. Thev also left in McDonald’s care 
certain bonds and mortgages upon which he was to collect 
the interest when it became due. He was also to pay taxes 
on real estate and make other necessary expenditures. In¬ 
cluded in the property turned over to McDonald was a mort¬ 
gage note of the petitioner in the amount of $120,000. Mc¬ 
Donald collected the interest on this note from 1920 to 1923 
and in the latter year collected $3,600 representing the semi¬ 
annual interest paid on the note in April. In the early part 
of 1923, the petitioner gave McDonald power of attorney to 
sell the above mentioned mortgage note at a discount of 
$5,000 and further provided that he was to receive a com¬ 
mission of $5,000 on the sale. On June 19, 1923, McDonald 
sold the note for $115,000 and after deducting his commis¬ 
sion of $5,000 turned over to the petitioner $85,165.75 of the 
$110,000 net proceeds from the sale. He has never remitted 
to the petitioner the interest which he had received ill April 
nor any part of the difference between $85,165.75, the 
amount remitted, and the net proceeds of $110,000.” 
55 After December 31, 1933, in an endeavor to collect 
the money which I claim McDonald had belonging 
to me, I sued McDonald. I first dismissed him for embezz¬ 
ling my money, and then I sued him for $8^,500 the actual 
cash he had spent of mine subsequent to December 31,1923. 
I was never successful in collecting any money from Mc¬ 
Donald. My lawyers advised me that he was so wholly ir¬ 
responsible it was just an additional expense to try to col¬ 
lect it. 
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In 1924 and 1925 I finallv came to the conclusion I would 
never collect anything from McDonald and to this day I 
have never collected anything from him. 

At the end of 1925 I had expenses in connection with my 
business for maps and surveys and advertising in connec¬ 
tion with the business. I paid the sum of $350 for a book 
on advertising. (Receipt of the Post Publishing Company, 
Inc. was marked in evidence as Petitioner’s Exhibit 16 and 
reads as follows: 

“West Palm Beach, Florida 
Mrs. Bula Croker 

In Account With Post Publishing Co., Inc. 

Publishers The Palm Beach Post Daily and Sunday 

On contract for two pages representation in the 

Book of Florida. $350.00 

Paid By: 

July 18, 1925. 

56 Cross-examination: 

The judgment obtained by me against Mr. McDonald was 
obtained some time in the latter part of December, 1931. 
My lawyers advised me that the probabilities of collection 
from McDonald were slight in 1924 and 1925. In January, 
1932, my attorneys tried to execute this judgment but he had 
no assets of any kind. 

Mv niece who lived with me during the vears 1924 and 
1925 is 26 years old today. She had no other support than 
what I gave her; I educated her; she lived with me; her 
father was dead; her mother lives with me. The mother 
lives with me now in Palm Beach and lived with me then be¬ 
fore 1925. My mother is now 73; she lived with me in 1924 
and 1925 and is living with me now; she has no other means 
of support. She had a bad agent like I did and lost her 
money. 

In relation to attorneys’ fees—I paid Mr. Mooney $12,000 
in the year 1924 as a retainer; I didn’t pay Mr. Mooney for 
starting in on my business on that case known as Action No. 
2 in New York City. He had many other things pending at 
the same time. There were about thirteen other suits. Be¬ 
fore my husband’s death he had transferred certain prop- 
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erty to me, and my stepson Richard Croker, Jr. brought a 
suit for the purpose of restraining or setting aside those 
transfers. The attorneys were paid their fees in con- 
57 nection with that suit and all the Palm Beach litiga¬ 
tion and other matters. One of the other matters 
was this McDonald suit. 

Mr. Mooney advised me on that and on another suit 
known as Palm Beach Estates against me. The money paid 
Mr. Moonev was a general fee. He assisted in everything 
I had, even in the Irish law suit: he was mv general counsel 
over everything. 

I also paid Mr. L’Engle attorney’s fees in the sum of 
$7500 in 1925. Mr. L’Engle represented me just like Mr. 
Mooney did. Mr. L’Engle retired from the cases and Mr. 
Mooney more or less took Mr. L’Engle’s place. The fees 
that were paid to Mr. L’Engle in 1925 were in relation to 
anything that came up. Mr. L’Engle was representing me 
and he represented me for two years. j 

In 1924 and 1925 I had Dublin and West Palm Beach 
lawvers and New York lawvers and Jacksonville lawyers 
all at the same time. Mr. L’Engle was first employed by my 
husband and myself in 1920 and he represented us there¬ 
after until he retired. I paid him fees in 1925; he was my 
general counsel and looked after anything that came up 
during those years,—any case that came up or anything 
that had to do with the Croker matters. He was connected 


with the Will case and he was connected with all the litiga¬ 
tion that was pending against the Crokers. He even came 
to Ireland at that particular time. j 


The firm of Treadwell & Treadwell were first employed 


bv me when I came back from Ireland in 1923. In 

* _ s 

58 November, 1923, Winters & Foskett were employed 
and Mr. L ’Engle was with me also. Winters & Fos¬ 


kett asked that I get some more counsel in the case and I 
employed Treadwell & Treadwell on their advice. ; Mr. 
Treadwell helped with everything the same as Mr. Mooney; 
all these lawyers that have been employed have helped with 
every case that was pending in the courts against the 


Crokers. 


In connection with these laws suits in which these attor¬ 


neys represented me, one of them was knowm as the Home¬ 
stead case wherein they tried to have the old Palm Beach 


i 

! 
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property declared a homestead; another one was the Palm 
Beach Estate case trying to claim the property under an 
agencv agreement. Then there was an inheritance tax. 

When I paid Mr. Mooney that $12,000 there was a big case 

then and Mr. Mooney had to send a lawyer with me to Palm 

Beach to keep me from being arrested by a government 

agent at Jacksonville; they claimed I had not made a report 

on inheritance tax, although there had been two of them 

made and Mr. Moonev had to send a man with me so I 

* 

wouldn’t be arrested in getting off the train in Jacksonville 
in 1923. I was due in West Palm Beach the next day for a 
suit which would have gone against me the next dav bv de- 
fault if I was not there. 

Re-direct: 

During the vear 1925 mv business consisted of selling real 
estate—selling my land. The land was Ocean frontage lo¬ 
cated at Palm Beach, Florida. The Palm Beach es- 
59 state involved in the Palm Beach Estate law suit was 
10,500 feet of Ocean frontage and my particular 
home place 780 feet, known as the Wigwam property. This 
Wigwam property was involved in what was known as the 
Homestead case. The ocean frontage of 10,500 feet was in¬ 
volved in the Homestead case. Thev tried to declare a 
homestead out of the ocean frontage. 

The other case was the one in which we had hired J. B. 
McDonald as our agent to sell this 10,500 feet and we deeded 
that property to him,—I suppose you would say in trust so 
he could fix up the deeds while we were away, and in that 
contract there was some sort of an optional feature where- 
bv under certain conditions he might buv that land.—be- 
come the owner of that land. The law suit was to make me 
deed the property to them for a certain sum of money and 
that they had a right under this option to buy that land. 

In 1924 and 1925 I could not sell the land because there 
was a lis pendens placed on all the property—every foot of 
it, and it all came to a stand-still. 

In those cases I was represented by Mr. Mooney, Mr. 
Treadwell, Mr. Singletary, Mr. L’Engle, Mr. Winters and 
Mr. Foskett, Mr. O’Hanlon in Dublin and about four or five 
other lawyers. The fees that I testified to on direct exam¬ 
ination were paid in connection with these cases. 
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Recross-examination: 

The property described as the Wigwam is my 
60 home place. I lived there in 1924 and I live there 
now. The other property known as the Palm Beach 
Estates was deeded to J. B. McDonald in trust. We hired 
him to sell the land for us and he organized the Palm Bfeach 
Estates and deeded that land or put it in escrow to Mr. 
Croker and me. Now, then, it was the Palm Beach Estates 
that caused me that case against the land. Then they sold 
to another company, to the Palm Beach Company and they 
sold half of their interest to another company until there 
were really three people suing in that one particular case. 

(Here follows photostats marked pages 61 to 63 inclusive) 

i 

64 The foregoing evidence is all of the material evi¬ 
dence adduced at the hearing before the Board of 
Tax Appeals, and the same is approved by the undersigned, 
Richard J. Mackey, as attorney for the petitioner on re¬ 
view. 

RICHARD J. MACKAY j 
Attorney for Petitioner on Review. 

By: GREGORY HANKIN 
Of Counsel. 

The foregoing is all of the material evidence adduced at 
the hearing before the Board of Tax Appeals, and the same 
is approved by the undersigned, Herman Oliphant, General 
Counsel for the Department of the Treasury, as attorney 
for the respondent on review. 

HERMAN OLIPHANT j 
General Counsel for the De¬ 
partment of the Treasury, 
Counsel for 
Respondent on Review . 

Member, United States Board 
of Tax Appeals. 

Approved and ordered filed this 13 day of Aug. 1936. 

(Signed) LOGAN MORRIS 
Member 
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65 Endorsed: United States Board of Tax Appeals 

Filed Aug 13 1936 

In the United States Court of Appeals 
for the District of Columbia. 

B. T. A. No. 46475 

Bula E. Croker, Petitioner on Review, 


v. 

Commissioner of Internal Revenue, Respondent on 

Revieiv. 

Praecipe for Record 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the United States Court of Appeals for the District 
of Columbia, copies duly certified as correct of the follow¬ 
ing documents and records in the above-entitled cause in 
connection with the petition for review by the said United 
States Court of Appeals for the District of Columbia, here¬ 
tofore filed by the petitioner herein: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition including annexed copy of deficiency 

letter. 

(b) Answer. 

(c) Amendment to petition., 

(d) Answer to the amendment to the petition. 

3. Memorandum opinion entered June 27, 1935. 

4. Decision of the Board entered August 20, 1935. 

5. Petition for review, together with proof of service of 

notice of filing petition for review and of service of 
the copy of petition for review. 

66 6. Statement of evidence as agreed upon, includ¬ 

ing exhibits made a part thereof. 

7. All orders of the Board and of the United States Court 
of Appeals for the District of Columbia, extending 
the time for the preparation of the statement of evi- 
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dence and for the transmission and delivery 6f the 
record. Not included in record. 

8. This praecipe. ! 

RICHARD J. MACKEY j 
Attorney for Petitioner on 
Review. \ 

By: GREGORY HANKIN 

Of Counsel . 

Service of a copy of the within praecipe is hereby ad¬ 
mitted, and the same is consented to this 13th day of Au¬ 
gust, 1936. 

HERMAN OLIPHANT 
Attorney for Respondent on 
Review . I 

67 United States Board of Tax Appeals 

Docket No. 46475 
Bula E. Croker, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time 

Pursuant to stipulation of the parties filed January 8, 
1936, it is j 

ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding by the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to April 1, 1936. 

(Signed) EUGENE BLACK 

Member. 

Dated Washington, D. C., j 

January 8, 1936. ! 

w j 

Now, Aug 25/36, the foregoing is certified from the rec¬ 
ord as a true copy. 

B D GAMBLE j 

Clerk , U. S. Board of Tax Appeals . 


(Seal) 
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68 United States Board of Tax Appeals 

Docket No. 46475 

x Bula E. Croker, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon stipulation filed by the parties, it is 
ORDERED: That the time for preparation of the evi¬ 
dence and transmission and delivery of the record sur peti¬ 
tion for review of the above entitled proceeding in the 
United States Court of Appeals for the District of Colum¬ 
bia, be and it is hereby extended to June 15, 1936. 

(Signed) C. ROGERS ARUNDELL, 

Member. 

Dated: Washington, D. C., 

March 31, 1936. 

id 

Now, Aug 25/36, the foregoing is certified from the rec¬ 
ord as a true copv. 

B D GAMBLE 

(Seal) Clerk , U. S. Board of Tax Appeals. 

69 Filed June 22, 1936 

U. S. Board of Tax Appeals 
United States Court of Appeals District of Columbia 
Bula E. Croker, Petitioner-appellant , 

-against- 

Commissioner of Internal Revenue, Respondent. 

It Is Hereby Stipulated and Consented that the time of 
the petitioner appellant, Bula E. Croker, for settlement of 
evidence and transmission and delivery of documents be en¬ 
larged until the 15th day of July, 1936, in connection with 
her appeal to the United States Court of Appeals for the 
District of Columbia, from the determination of the Board 
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of Tax Appeals in relation to her income tax deficiencies 
for the years 1924 and 1925. 

Dated, June 15,1936. 

RICHARD J. MACKEY, 
Attorney for Petitioner Appellant. 

HERMAN OLIPHANT, | 
Attorney for Respondent .; 

Now, Aug 25/36, the foregoing is certified from thel rec¬ 
ord as a true copy. 

B D GAMBLE 

(Seal) Clerk, U. S. Board of Tax Appeals. 

70 Filed Julv 28,1936 

U. S. Board of Tax Appeals 

United States Court of Appeals for the District of 

Columbia, 

Original No. 2653 April Term, 1936 

Bula E. Croker, Petitioner, 


Commissioner of Internal Revenue. 


On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be and it is hereby extended to and 
including August 15,1936. 

Per Mr. Chief Justice MARTIN, 
July 27, 1936. 

A true copy. 

Test: 

MONCURE BURKE, 

Clerk United States Court of Appeals 
for the District of Columbia. 

By: (s) C. NEWELL ATKINSON 

Assistant Clerk. 

(Seal) 

Now, Aug 25/36, the foregoing is certified from the rec¬ 
ord as a true copy. 

B D GAMBLE 

Clerk, U. S. Board of Tax Appeals. 


(Seal) 
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71 In the United States Board of Tax Appeals 

No. 46475 

Bula E. Croker, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 


Order Extending the Time for the Completion of the Record 
and the Transmission of the Same to the United States 
Court of Appeals for the District of Columbia . 

Upon motion of counsel for the petitioner and upon good 
cause shown it is herebv ordered that the time within which 
the record in the above entitled cause may be completed, 
transmitted, and filed with the United States Court of Ap¬ 
peals for the District of Columbia be and the same is here¬ 
by extended to September 15,1936. 

1 (Signed) C. ROGERS ARUNDELL, 
Member of the United States 
Board of Tax Appeals. 


Dated this 13th day of August, 1936. 

Now, Aug 25/36, the foregoing is certified from the rec¬ 
ord as a true copy. 

B D GAMBLE 

(Seal) Clerk, U. S. Board of Tax Appeals. 


72 United States Board of Tax Appeals 

Washington 


Docket No. 46475 


Bula E. Croker, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 66, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
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as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 22d day of 
August, 1936. 

B D GAMBLE 

(Seal) Clerk, United States Board of Tax Appeals . 

Endorsed on cover: Board of Tax Appeals. No. 6816. 
Bula E. Croker, Petitioner, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. LTnited States Court of Ap¬ 
peals for the District of Columbia. Filed Aug 26 1936. 
Moncure Burke, Clerk. 
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liniteii States (Court of Appeals! 

OF THE DISTRICT OF COLUMBIA 
April Term, 1936 


Bula E. Croker, \ 

Petitioner-Appellant, / 

Docket 
No. 6816 


i 
! 

APPELLANTS BRIEF 
Statement. 

This is an appeal from a decision of the United States 
Board of Tax Appeals made on August 20, 1935, by which 
it was ordered and adjudged that there was a deficiency 
in the appellant’s income tax for the year 1924 in the sum 
of $2,114.08, and in the appellant’s income tax for the 
year 1925, in the sum of $9,235.10 (p. 26). 

The amount of the deficiency originally charged against 
the taxpayer by the Commissioner was larger and certain 
deductions claimed by the taxpayer were allowed by the 
United States Board of Tax Appeals (pp. 25, 26). 

The items contested which were not allowed were in¬ 
terest in the sum of $11,213 .84 paid by the appellant in 
the year 1924 upon certain loans which were outstanding; 
a personal exemption in the amount of $3,300 for the same 
year which was allowed only to the extent of $2500; at¬ 
torneys’ fees in the sum of $18,568.63 which were ex¬ 
pended in connection with the petitioner’s business ; and 


against 

Guy T. Helvering, Commissioner of 
Internal Revenue, 

Appellee. 
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in the year 1925, interest payments amounting to $10,020; 
attorneys* fees in the sum of $25,000; personal exemption 
in the sum of $3300; a business expense in the sum of 
$350 paid out by the petitioner for advertising in connec¬ 
tion with her business, and a deduction of a bad debt in 
the sum of $13,500 owing to the appellant from a certain 
J. B. McDonald which was charged off by her in the 
year 1025. 

The decision of the Board was that these amounts were 
not deductible items. 


The Facts. 

The petitioner is the widow of Richard Welsted 
Croker who died on April 20, 1022 (p. 41). 

The petitioner resides at Palm Beach, Florida, and 
lived there during the year's 1024 and 1025 when she was 
engaged in the real estate business (p. 32). 

The petitioners business consisted of selling her land 
which was ocean frontage located at Palm Beach, Florida 
(p. 44). 10,500 feet of this ocean frontage was involved 
in the Palm Beach Estate law suit, and 780 feet, known 
as the Wigwam was involved in the law suit known as the 
Homestead Case. 

In 1024 and 1025 the petitioner could not sell any of 
this real estate because a lis pendens had been placed on 
it in the litigations and her business was thus brought to 
a standstill (p. 44). 

For these reasons, and to represent her in this liti¬ 
gation about her business, she was forced to retain Mr. 
Mooney, Mr. Treadwell, Mr. Singletary, Mr. L’Engle, Mr. 
Winters and Mr. Foskett to whom the fees claimed as de¬ 
ductions were paid (p. 44). 

In connection with the real estate Mrs. Croker and 
her husband appointed J. B. MacDonald to act as their 
agent in 1020 when they went to Ireland to live (p. 41). 


- v - - . 

They had implicit confidence in Mr. MacDonald and left 

. i 

everything in his care. He sold a mortgage under a power 
of attorney and sold a note on June 19, 1923, neglecting to 
turn over to the petitioner the full proceeds therefrom, 
so that eventually she dismissed Mr. MacDonald for em¬ 
bezzling her money and obtained a judgment against him 
for $13,500 (pp. 41-42). The petitioner’s lawyers advised 
her MacDonald was wholly irresponsible and it was just 
an additional expense to try to collect from him. She 
was so advised in 1924 and 1925 (pp. 41-42). 

The petitioner had living with her during the years 
1924 and 1925 her mother, sister and niece and she was 
responsible for their support and maintenance. None of 
these people had any source of income outside of what the 
petitioner gave them. The niece was then about eighteen 
years of age and the mother was 53 years of age and this 
condition of the family continued during the entire years 
of 1924 and 1925 (pp. 38-39, 42). 

The Board of Tax Appeals, while admitting that the 
petitioner was entitled to the annual $2500 exemption as 
a head of a family, refused to allow her the additional 
$800 claimed for each of these dependents, namely, for 
her sister and her niece. 

The disallowance of the deductions for interest in 
these two years by the Board of Tax Appeals is based 
almost entirely upon a claim that the petitioner has failed 
to properly prove the payment of such interest. 

In the Points post, the petitioner will discuss her con¬ 
tention that she did not fail in her proof and will endeavor 
to point out specifically the parts of the record which 
show that sufficient evidence was adduced to entitle her 
to a deduction of interest in addition to that allowed by 
the Board. 
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POINT I. 

A deduction in the sum of $3,300 for each of the 
two years for personal exemption should have been 
allowed at the full amount requested and should 
not have been reduced to the sum of $2,500. 

The memorandum opinion of the Board Member in 
refusing to allow the petitioner the exemption to which 
she was entitled for the support of her widowed sister 
and niece, said: 

“Though the petitioner testified that her niece 
had no other support during the taxable year than 
that which she gave her, this would appear to be 
inconsistent with the showing that she had a living 
mother, unless it also be shown, but has not. that 
she was incapacitated or otherwise unable to render 
that support to which her minor daughter was 
entitled. It is not clear from the record whether 
the petitioners sister had any means of support 
or not” (p. 20). 

The petitioner respectfully submits that this statement 
is inadvertently incorrect because it is contended that it 
does clearly appear from the record that the petitioner’s 
sister had no other means of support and that petitioner 
expressly testified to this fact. The narrative shows the 
following statement: 


“During the year 1924 I was responsible for the 
support and maintenance of my. mother, my sister 
and niece. [None of these people had any source 
of income outside of what I gave them. I also sup¬ 
ported these three people during the year 1925 
* * *. That condition in my family continued 

during the entire year of 1924 and the entire year 
of 1925” (pp. 38-39). 

Instead of the record being confused in any way, as 
indicated by the Board Member’s remark that it was not 
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clear in this connection, the record seems to be very ex¬ 
plicit to the effect that none of these people had any income 
outside of the support given them by the petitioner. 

The cases cited by the Commissioner are not in point 
under this state of facts; for example: The case of Joseph 
H. Rudiger , 22 B. T. A. 204, was a case where the daughter 
and the son-in-law were clearly not dependent upon the 
taxpayer because the son-in-law was the cashier of a bank 
receiving a regular cashier’s salary and contributed regu¬ 
larly from this salary to his wife. 

Consequently, since it clearly appears that the peti¬ 
tioner's sister and niece had no means of support except 
from petitioner’s pocket-book, she should be allowed an 
additional exemption of $800 for each of these two years. 

POINT II. 

i 

There is sufficient proof in the record to justify 
deduction for payment of interest both to the 
Hibernian Bank and the Munster and Leinster 
Bank during the years 1924 and 1925, and the pay¬ 
ment of interest is also fully proved to the firm of 
Treadwell & Treadwell, so that the Boards! dis- 
regard of these items for failure of proof is erroneous. 

The Member writing the memorandum opinion refuses 
to allow the payment of interest to the Hibernian Bank 
in June, 1924, in the sum of 495 pounds 18 shillings, and 
in December, 1924 in the sum of 438 pounds 7 shillings, 
6 pence, upon the ground that the affidavit from the Bank 
only contains the words “Joint Account” and that there 
is nothing to show what part of that account belonged to 
the petitioner and what part belonged to her brother- 
in-law. However, the petitioner expressly testified as 
follows: 
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“The payment of 2,242 pounds to the Hibernian 
Bank in Dublin during the year 1924 as interest 
was entirely paid on my personal debt to the Bank” 
(p. 32). 

It seems to the petitioner that this should be suffi¬ 
cient proof in any Court so far as these items are con¬ 
cerned. Petitioner likewise testified: 

“During the year 1924 I paid interest to a firm 
known as Treadwell & Treadwell' 7 (p. 32). 

There is offered in evidence as Petitioner’s Exhibit 2 
a letter dated January 27, 1925, in which Mr. Treadwell 
states that the interest on the note for the previous year 
amounted to §137.50, and the petitioner testified that dur¬ 
ing the year 1924 she paid Mr. Treadwell this §137.50. evi¬ 
dencing part of the payment by a receipt dated June 17, 
1924, for §G1.32 which was marked in evidence as Peti¬ 
tioner’s Exhibit 3 (p. 33). The Board Member has entirely 
disregarded this testimony and entirely disregarded this 
receipt, and has allowed nothing in this connection. 

Finally, there is a disallowance of interest in the year 
1925 in the sum of 641 pounds 16 shillings paid by the 
petitioner to the Munster and Leinster Bank, Ltd. of 
Dublin. She testified that she made such payment and 
then offered in evidence a banker’s certificate certifying 
that the interest was paid in full during the year ending 
December 31, 1925 (Petitioners Exhibit 15, p. 40). 

The petitioner's sworn testimony to the effect that this 
amount was paid, supported by the certificate of the man¬ 
ager of this bank substantiating her statement, appears 
to be direct and forceful proof, and petitioner feels that 
the Board of Tax Appeals was in error in holding it to be 
insufficient and to that extent must be reversed. 






POINT III. 

The attorneys’ fees to the extent of $23,250 dur¬ 
ing the year 1924, and to the extent of $7,500 in the 
year 1925, as well as expense of advertising in the 
sum of $350 were proved as a proper deduction 
from petitioners’ gross income for those years. 

These deductions were claimed under Section 214 
(a) 1, of the Revenue Act of 1921 as an expense incurred 
in the regular course of business. 

The fees are wholly disallowed upon the ground that 
they doubtless cover many purely personal matters dis¬ 
sociated with the petitioner’s business. However, the peti¬ 
tioner affirmatively testified, and there was no dispute by 
any one, that her business consisted of selling real estate, 
selling her land, and that the land, was ocean frontage 
involved in the Palm Beach Estate law suit and in the 
Homestead case (p. 44). She said further: 

“In 1924 and 1925 I could not sell the land be¬ 
cause there was a lis pendens placed on all the 
property—every foot of it, and it all came to a 
standstill * * *. The fees that I testified to on 
direct examination were paid in connection with 
these cases” (p. 44). 

While it is true that the petitioner did not prove pay¬ 
ments of all the attorneys’ fees for which she claimed to 
be entitled to deduction, she nevertheless clearly estab¬ 
lished that she paid $4,000 in 1924 to the firm of Winters 
& Foskett (pp. 34-35), and that she paid Messrs. Tread¬ 
well & Treadwell the sum of $7,250 in the year 1924 
(p. 35), and that she paid Mr. Mooney $12,000 in the same 
year (pp. 36-38). It further clearly appears that $7,500 
was paid to Mr. E. J. L’Engle in January, 1925 (pp. 36- 
38). j 

The petitioner expressly testified that she spent the 
sum of $350 for advertising in connection with her busi- 
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ness in the year 1925, and the receipt in payment for this 
advertising was marked in evidence as Petitioner's Ex¬ 
hibit 16 (p. 42). This indeed seems ample proof and the 
petitioner is totally at a loss to account for its rejection 
by the Board of Tax Appeals. 

The evidence is very clear and very positive on these 
payments, and to this extent at least the claimed deduc¬ 
tion should have been granted in each of these years. 

As the petitioner was completely deprived of carrying 
on her real estate business, and as these attorneys’ efforts 
were employed for the purpose of relieving the restric¬ 
tions placed on that business, it surely seems that these 
payments were of a type to be considered as expenses in¬ 
curred in the regular course of business. 

In the well known case of Kornhauser v. United States , 
276 U. S. 145, the Court wrote at page 152: 

“On the case made by the petition the expendi¬ 
ture in question was either a personal expense or 
a business expense; it was not a living or family 
expense. And it was an ‘ordinary and necessary’ 
expense, since a suit ordinarily and, as a general 
thing at least, necessarily requires the employment 
of counsel and payment of his charges. The peti¬ 
tion is not as definite as it might have been, but 
from its allegations, interpreted as the Solicitor 
General concedes they may be, it appears that the 
accounting suit presented the question whether the 
compensation in respect of which the co-partner 
sought an accounting was for professional sendees 
performed by petitioner during the existence of the 
partnership or after its termination, the defense to 
that suit being based upon the latter alternative. 
In either view, the compensation constituted busi¬ 
ness earnings. 

“The Solicitor of Internal Revenue in a recent 
opinion has held that legal expenses incurred by a 
doctor of medicine in defending a suit for mal¬ 
practice were business expenses within the mean- 
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ing of the statute. In the course of the opinion it 
was said that such expenditures were as much 
ordinary and necessary business expenses as they 
would be if made by a merchant in defending an 
action for personal injuries caused by one of his 
delivery’ automobiles, and that in the latter case the 
deduction would be allowed without question. 
C. B. V.-l, p. 226. 

“Another departmental ruling is to the effect 
that legal expenses incurred in defending an action 
for damages by a tenant injured while at work on 
the taxpayer’s farm are deductible as a business 
expense. C. B. 5, p. 121. 

“In the Appeal of F. Meyer & Brother Co., 4 
B. T. A. 481, the Board of Tax Appeals held that a 
legal expenditure made in defending a suit for an 
accounting and damages resulting from an alleged 
patent infringement was deductible as a business 
expense. ! 

“The basis of these holdings seems to be that 
where a suit or action against a taxpayer is 
directly connected with, or, as otherwise stated 
(Appeal of Backer, 1 B. T. A. 214, 216), proximately 
resulted from his business, the expense incurred is 
a business expense within the meaning of Sec. 214 
(a) subd. (1) of the act. These rulings seem to 
us to be sound and the principle upon which they 
rest covers the present case. If the expense had 
been incurred in an action to recover a fee from a 
client who refused to pay it, the character of the 
expenditure as a business expense would not be 
doubted. In the application of the act we are 
unable to perceive any real distinction between an 
expenditure for attorney’s fees made to secure pay¬ 
ment of the earnings of the business and a like 
expenditure to retain such earnings after their 
receipt. One is as directly connected with the busi¬ 
ness as the other.” ! 

In the case of Richard Croker, Jr. v. Commissioner of 
Internal Revenue, 12 U. S. Board of Tax Appeals Re- 
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ports 408, the Board decided that attorney’s fees paid by 
the taxpayer in litigation between his father and himself 
was a proper deduction as a business expense. 

The litigation in that case was commenced by Richard 
Croker, Jr., against his father for the recovery of $150,000 
for moneys alleged to have been advanced, in which action 
a counterclaim was interposed by the father for a general 
accounting of the plaintiff as his father’s agent and to 
compel the reconveyance of a certain warehouse, the prop¬ 
erty of the defendant, Richard Croker, Sr., but which was 
held by and in the name of the plaintiff as security for 
certain advances to the father. Tn this action it was 
alleged that the plaintiff had acted as general agent and 
attorney in fact for the defendant over a long period of 
time. 

In a case reported in the June, 1020, Cumulative Bul¬ 
letin, page 105, a decision was rendered by the Committee 
on Appeals and Review on an appeal taken from a dis¬ 
allowance of a deduction claimed for attorney’s fees paid 
in defense of the taxpayers right, title and interest in and 
to a certain patent which had been issued to the taxpayer 
by the Government. The Committee in its opinion said: 

“The Committee is of the opinion that the 
amounts expended by this corporation after it 
secured the patent are not a part of the cost of the 
property for the reason that such amounts did not 
add to or prolong the life of the property in ques¬ 
tion and cannot be considered as an improvement 
or betterment. The amounts so expended having 
none of the elements of improvement or betterment, 
cannot be returned to the corporation through de¬ 
preciation charges in accordance with the provi¬ 
sions of Article 174, Regulation 33, Revised, quoted 
above. Only such amounts as represent the actual 
cost of the patent can be deducted by way of de¬ 
preciation annually by this corporation. The title 
and ownership of the patent was in the corporation. 
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and the amounts expended were not made iii per¬ 
fecting its title to the patent already owned and 
used by the company. The conclusion of the Com¬ 
mittee is that the amounts expended by the corpo¬ 
ration in the instant case in litigation after the 
patent had been secured by B and had been trans¬ 
ferred to the corporation constitute necessary 
operating expenses and should not be capitalized. 7 ' 

It is clear that unless the attorney’s fees which are 
claimed as a deduction in the present appeal are allowable 
to the taxpayer as deductions in the regular course of 
business, they are not deductible at all in any year. If 
not deductible it must be on the theory that they are 
“personal expenses.” 

It is submitted that the facts shown in the case at bar 
bring the deduction claimed herein within the rule laid 
down in the “Korrihauser” case, supra, and that the deduc¬ 
tion claimed by the taxpayer should be allowed. 

POINT IV. 

i 

The deduction in the sum of $13,500 claimed as a 
bad debt by reason of the MacDonald embezzlement 
is a proper one and should have been allowed. 

Counsel below stipulated that an excerpt from the 
findings of fact of the Board of Tax Appeals in Bula E. 
Crolcer, 27 B. T. A. 588, be adopted as findings in this 
proceeding, and these findings are quoted on page 41 of 
the Transcript of Record and relate to the manner in 
which petitioner and her late husband, Richard Croker, 
Sr., entrusted their property in Palm Beach to MacDonald. 

After these facts had been stipulated in the record the 
petitioner testified that she was never successful in col¬ 
lecting any money from MacDonald, and said: 

“My lawyers advised me that he was so wholly 
irresponsible it was just an additional expense to 
try to collect it” (p. 41). 
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She also said: 

“In 1924 and 1925 I finally came to the conclu- 
sion I would never collect anything from MacDonald 
and to this day I have never collected anything 
from him” (p. 42). 

In a decision of the Board of Tax Appeals from which 
the stipulated facts were made, the following statement is 
also set forth: 

“Furthermore there is no proof that the amount 
was a debt ascertained to be worthless and charged 
off in 1923, for the reason that, insofar as the peti¬ 
tioner knew, in 1923 MacDonald was financially 
responsible” (p. 591). 

From the section quoted from the transcript of record 
it affirmatively appears here that the petitioner knew in 
1924 and 1925 that she could never collect anything from 
MacDonald, and so the argument used by the Board of 
Tax Appeals in disallowing this deduction in the year 1923 
cannot be used in the case at Bar. 

Since therefore the Statute provides that bad debts 
are proper deductions, and since it appears that this debt 
to the extent of $13,500 was known to be a bad debt in 
1924 and 1925, and was actually charged off then, and 
that the debt was subsequently reduced to judgment with¬ 
out any result, it seems that the Board of Tax Appeals 
erred in disallowing this deduction, and that at this time 
the petitioner should be determined to have the right to 
make it. 
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POINT V. 

The decision and order appealed from should be 
reversed. 

Respectfully submitted, 

Gregory Hankin, 
Attorney for Appellant. 

Richard J. Mackey, 

of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6816 

Bula E. Croker, petitioner 

V . 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


OX PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is |the 
memorandum opinion of the United States Board 
of Tax Appeals (R. 18-25), which is not reported. 

JURISDICTION 

This appeal involves deficiencies in income tax 
for the years 1924 and 1925 in the respective 
amounts of $2,114.08 and $9,235.10, respectively, 
and is taken from a decision of the Board of Tax 
Appeals entered August 20,1935 (R. 25-26). The 
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case is brought to this Court by a petition for re¬ 
view filed November 18, 1935 (R. 27), pursuant to 
Sections 1001-1003 of the Revenue Act of 1926, c. 
27, 44 Stat. 9,109-110, as amended by Section 1101 
of the Revenue Act of 1932, c. 207,47 Stat. 169, and 
Section 519 of the Revenue Act of 1934, c. 277, 48 
Stat. 680. By stipulation it was agreed that the 
decision of the Board of Tax Appeals might be 
reviewed by this Court (R. 26). 

QUESTION PRESENTED 

Did the Board of Tax Appeals err in sustaining 
the Commissioner of Internal Revenue’s determi¬ 
nation that numerous deductions claimed by the 
petitioner must be disallowed primarily bec ause of 
the ^fai lure of the petiti oner to substantiate her 
deduc tions by proof ? 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 
forth in the Appendix, infra , pp. 19-22. 

STATEMENT 

The petitioner is the widow of Richard Croker 
who died April 29,1922 (R. 41). During 1924 and 
1925 she resided at Palm Beach, Florida (R. 32). 
In these years she was a party to a great deal of 
litigation employing about a dozen lawyers (R. 44) 
located not only in West Palm Beach, but in Jack¬ 
sonville, New York, and Dublin, Ireland, as well 
(R. 43). One of these lawyers alone, Mr. Mooney, 
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i 

represented petitioner in fourteen suits (R. 42). 
These suits included an action brought by petition¬ 
er’s stepson, Richard Croker, Jr., to have set ^side 
certain transfers of property made to petitioner by 
Mr. Croker, Sr., before his death (R. 42-43) ; litiga¬ 
tion concerning Mr. Croker’s will (R. 43); and even 


an Irish law suit (R. 43). 

In 1923 petitioner had a disagreement with one 
J. B. McDonald, who had acted as agent for peti¬ 
tioner and her husband in the sale of certain real 


estate and of a mortgage note, concerning ; the 
proper amount of proceeds due petitioner (R. 41). 
Pet itioner ev entuallx_sued McDonald for $87,500 
(R. 41) andj pbtained a judgment, the amount of 
which does not appearfrom the record, against him 
in 1931; in January 1932, petitioner’s attorneys 
triec^ to exe cuteThis judgment but at That time 
McDo nald had no assets of anylnnd (RT42). 

DuringT924 and 1925 petitioner’s mother, then 
aged about 53 (R. 38), petitioner’s sister, and a 
daughter of that sister, then aged 18 (R. 38), lived 
in petitioner’s household (R. 42). At another 

i 

place in the record it is indicated that the age of 
the mother was about 63 and that of the niece about 


16 during the taxable years in question (R. 42).! 

I n her income tax re turns for 1924_and 1925 
petitioner claimed various deductions which were 
disallowed^bv the Commissione r of ETernaTReye^ 
nue for the ^reason, ^primarily, that th ey were not 
substantiated by proof (R. 12, 13). The Commis- 
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sioner determined deficiencies in income tax of 
$2,763.33 and $9,666.97 for the taxable years 1924 
and 1925. respectively (R. 10), from which an ap¬ 
peal was taken to the Board of Tax Appeals (R. 3). 
In said petition for the redetermination of the defi¬ 
ciencies set forth petitioner alleged that the Com¬ 
missioner had committed eleven errors (R. 4, 15). 
One of these allegations respecting the proper 
computation of the profit realized from sales of real 
estate by petitioner in 1925 (R. 4) was waived by 
petitioner at the hearing before the Board Mem¬ 
ber (R. 20). The remaining ten allegations con¬ 
cerned deductions predicated on interest paid in 
1924 and 1925 L attorne ys’ fees as a business expense 
paid, in both of thesft years, the correcT’personal 
exemption allowable to petitioner in both years, 
real estat e ta x es paid in 1925, charitable contribu- 
tions m ad e in 1925, an amount expended for sur¬ 
veys and maps in 1925 as a business expense, and a 
debt due, j mt not collectible froni, McDonald. The 
Board of Tax App eaTs~ alio we as deducfidns such, 
relatively small portions of the alleged payments 
of interest and of real estate taxes as were sup¬ 
ported by proof, as well as the amount claimed by 
petitioner as a charitable contributionrand granted 
petitioner an increase in her personal exemption, 
although not to the full extent claimed (R. 19, 20, 
22). As to the other items, however, the Board 
held that the evidence was insufficient to sustain 





petitioner’s claims for deductions. The Board’s 
redetermination of the deficiencies reduced that for 
1924 from $2,763.33 to $2,114.08, and that for 1925 
from $9,666.97 to $9,235.10 (R. 25, 26). 

SUMMARY OF ARGUMENT 

The allowance of a deduction is a matter of: leg¬ 
islative grace. The taxpayer must prove not only 
that the deduction is properly allowable, but also 
the correct amount thereof. A presumption of cor¬ 
rectness attaches to the determinations of the 
Commissioner of Internal Revenue. The Commis¬ 
sioner determined that various deductions claimed 
by petitioner on her returns, as well as a claim for 
an increased personal exemption, were not jsub- 
stantiated by proof. The Board of Tax Appeals 
adopted a liberal attitude toward petitioner by 
allowing a fraction, small though it may be, of her 

I 

claim, since the evidence adduced was not wholly 
conclusive, even as to some of the items allowed. 
Concerning the bulk of petitioner’s claim the 
Board was unquestionably correct in its determina¬ 
tion that petitioner had introduced no evidence to 
overcome the mentioned presumption; further¬ 
more, in respect of the amounts allegedly and actu¬ 
ally expended for attorney’s fees, petitioner failed 

to demonstrate that she was entitled to deduct these 

« 

in any event, since there was no proof that these 
payments were expenses connected with any busi¬ 
ness in which she vras engaged. 
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ARGUMENT 

Whether and to what extent deductions shall be 
allowed depends upon legislative grace. New 
Colonial Co. v. Helvering, 292 U. S. 435, 440. It is 
well settled that the determination of the Commis¬ 
sioner is prima facie correct, a presumption which 
extends to the facts upon which such determination 
is based ( Old Mission Co. v. Helvering, 293 U. S. 
289, 294), and that one who seeks a deduction has 
the burden of proof not only to establish that the 
deduction is properly allowable but also the correct 
amount thereof. Helvering v. Taylor, 293 U. S. 
507, 514; Burnet v. Houston, 283 U. S. 223, 227; 
Beinecke v. Spalding, 280 U. S. 227, 232; Botany 
Mills v. United States, 278 U. S. 282, 289, 290; 
United States v. Anderson, 269 U. S. 422, 443. In 
O’LaugJilin v. Helvering, 81 F. (2d) 269, 270, this 
Court recently stated: 

When a deduction is claimed, the Govern¬ 
ment has an undoubted right to demand a 
full disclosure of the facts on which the 
claim is based, for otherwise it w T ould 
be at the mercy of the unscrupulous 
taxpayer. * * * 

This Court, also, has repeatedly held that a rul¬ 
ing of the Commissioner of Internal Revenue as 
to a deficiency assessment is prima facie correct. 
McCarl v. United States , 42 F. (2d) 346, 347; Nei- 
man-Marcus Co. v. Lucas , 41 F. (2d) 300, 301. Fur¬ 
thermore, as to the items involved in this appeal, 
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the Board of Tax Appeals has affirmed the Com¬ 
missioner. Its decision involved primarily a ques¬ 
tion of fact, i. e., whether the petitioner bad of¬ 
fered proof of a nature to justify the Board in 
overruling the Commissioner’s determination that 
the deductions claimed were insufficiently substan¬ 
tiated. In W. K. Henderson Iron Works & Sup¬ 
ply Co. v. Blair, 25 F. (2d) 538, this Court specifi¬ 
cally ruled (p. 539) : 

* * * a decision of the Board of Tax 

Appeals, when based uj^on testimony taken 
at the trial of an issue of fact, should 
not be reversed by an appellate court be¬ 
cause of a difference of opinion as to the 
mere weight of the evidence. * * * 

In this case, as respondent will show, there can¬ 
not even be a reasonable difference of oninion as 

Jl. 

to most, if not all, of the evidence. 

The opinion of the Board of Tax Appeals is quite 
detailed and shows that each of petitioner’s claims 
received thorough consideration. Respondent 
does not wish to burden this Court by a mere re¬ 
iteration of its contents, and will refer to them 
only in so far as may be necessary to deal with 
petitioner’s assignments of error, whereof numbers 
5-13 (R. 28-29), which deal with specific deduc¬ 
tions claimed, will be considered seriatim. 

Assignment of Error No. 5. —(a) Deduction 
claimed for interest paid to Hibernian Bank of 
Dublin, Ireland, during 1924 in the aggregate 

106049—36-2 
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amount of $10,120.58, the equivalent of £2,242.10. 
The record shows (p. 18) that satisfactory proof 
was offered that petitioner during 1924 paid inter¬ 
est in the amount of about £1,308 on account of her 
“sole account”; and this deduction the Board, 
with a minor adjustment in the rate of exchange, 
allowed. It disallowed, however, payments of 
interest made by petitioner on account of a “joint 
account” owned by petitioner and another person, 
because there was no segregation of the interest 
charge against the respective interests in the joint 
account (R. 19). If petitioner paid interest due 
from another person, she made a gift, which is not 
a deductible item. If deductible items are inter¬ 
mingled with known non-deductible items, the 
whole must be disallowed. Sanford v. Commis¬ 
sioner, 2 B. T. A. 181; Modesto Lumber Co. v. 
Commissioner, 5 B. T. A. 598; Indiana Stove 
Works v. Commissioner, 8 B. T. A. 1008; Federal- 
American National Bank v. Commissioner, 9 
B. T. A. 1043. Petitioner’s statement (R. 32) 
that the 2,242 pounds paid to the Hibernian Bank 
as interest in 1924 w 7 as “entirely paid on my per¬ 
sonal debt to the bank” is directly contradicted by 
the face of the record, since the affidavit from the 
accountant of the Bank differentiates between her 
“sole account” and her “joint account.” The 
Board found that the latter account was jointly 
owned by petitioner and another (R. 19). There¬ 
fore, it clearly committed no abuse of discretion in 
disregarding petitioner’s testimony. 
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( b ) Deduction claimed for $850 interest paid to 
Treadwell & Treadwell during 1924. Petitioner 
introduced a letter (R. 33) dated January 27,1925, 
which merely states that the writer, Mr. E. D. 
Treadwell, figures that the interest on a $2,500 note 
amounts to $137.50. There is no documentary 
evidence that petitioner made any payment of in¬ 
terest of $137.50, let alone $850, to Treadwell & 
Treadwell in 1924. Before the Board this deduc¬ 
tion was claimed in the amount of $800 (R. 5). 
Since it was almost wholly unsubstantiated, it is 
not surprising that the Board omitted to refer to 
the small amount of $61.32, concerning which a 
receipt was placed in evidence (R. 33). 

(c) Deduction claimed for interest paid to Mun¬ 
ster & Leinster Bank of Ireland in the amount of 
£62 in 1924. There is nothing whatsoever in the 
record in respect of this item and, since it is not 
mentioned in petitioner’s brief, respondent as¬ 
sumes that this claim has been abandoned. 

Assignment of Error No. 6 .—Deduction claimed 

i 

for attorneys’ fees paid as a business expense dur¬ 
ing 1924 in the amount of $18,568.63. In petition¬ 
er’s brief it is now urged that a deduction of 
$23,500 should be allowed (p. 7). The Board held 
(R. 22) that it was unable to say th at petition er’s 
activity i n sel lin g off ocean frontage which she 
owned in PalmJBe ach, a part of which was occu- 
pieTby her home property, c onstit uted her trad e 
or business, be cause the record w as deficient to 
prove thi s allegation. But it went on to say that 
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even assuming that ownership and sale of petition¬ 
ers property constituted her trade or business, 
still there was a complete failure of propjLiiL 
inspect of this deduction since the record failed, to 
show that the attorneys’ services were rendered in 
connection with the alleged business, but on the 
contrary tended to show that thev were general in 
character. Petitioner herself testified that Win¬ 
ters & Foskett were her “general attorneys who 
looked after everything” (R. 34) ; that Mr. Tread¬ 
well took their place during 1934 (R. 35) ; that Mr. 
Mooney rendered the same sort of service (R. 36), 
that the money paid to him in 1924 was a “general 
fee” and that he “assisted in everything I had, 
even in the Irish law suit” as “my general counsel 
over everything” (R. 43); and that Mr. L’Engle 
was (R. 43) — 

my general counsel and looked after any¬ 
thing that came up during those years—any 
case that came up or anything that had to do 
with the Croker matters. He was connected 
with the Will case and he ^vas connected 
with all the litigation that was pending 
against the Crokers. He even came to Ire¬ 
land at that particular time. 

All of the lawyers named “have helped with every 
case that was pending in the courts against the 
Crokers” (R. 43). These included an inheritance 
tax case (R. 44). Therefore, even assuming for 
the sake of argument only that a portion of these 
fees might be deductible if properly identified, yet 
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we are here presented with another instance of an 
intermingling of deductible with non-deduCtible 
items, which precludes the allowance of any deduc¬ 
tion. Sanford v. Commissioner, supra; Modesto 
Lumber Co. v. Commissioner, supra; Indiana Stove 
Works v. Commissioner, supra; Federal-American 


National Bank v. Commissioner , 1 

Assignment of Error No. 7 .—Claim that peti¬ 
tioner is entitled to a personal exemption in the 
sum of $3,300 for 1924, instead of $2,500 as allowed 
by the Board, on the ground that during that year 
petitioner supported and maintained her mother 
and niece. In petitioner’s brief (pp. 4-5) the ad- 


1 Attention mav also be drawn to the following: Peti- 
tioner testified (R. 44) that in 1924 and 1925 “there was a lis 
pendens placed" on all of her ocean frontage property at 
Palm Beach, and that the lawyers' efforts on her behalf were 
directed toward enabling her to remove this incumbrance. 
Although, as the Board of Tax Appeals remarked (R. 22), 
the nature of these proceedings is not at all clear from the 
record, it is not unreasonable to assume that at least a part of 
this litigation was similar to or even identical with that dis¬ 
cussed by this Court in Croker v. Burnet , 62 F. (2d) 991, 
where it is stated (p. 992) : 

“The attorneys whose fees were paid by appellant in 1922 
were not concerned with the affairs of the partnership. 
They were employed to defend appellant’s title to the prop¬ 
erty given to her by her husband. The expenditure accord¬ 
ingly is governed by article 293, supra, as a cost of defending 
or protecting appellant’s title to the property, and it is 
treated for income tax purposes as a part of the cost of the 
property, and not as a deductible expense.” 

The mentioned article is part of Treasury Regulations 62 and 
is identical with Article 292 of Regulations 65 which is 
applicable to the instant case. 
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ditional exemption of $800 is sought to be justified 
on the ground that petitioner supported her sister 
and niece. The Board, citing Article 302, Regula¬ 
tions 65, increased the exemption from $1,000 to 
$2,500, since it believed that petitioner was the 
“head of a family” in so far as she discharged her 
duty to her aged mother. The additional credit 
for dependents of $400 per person is, however, 
under the statute 2 allowable only if such person is 
dependent upon the taxpayer and (a) either under 
eighteen, or (b) incapable of self-support because 
mentally or physically defective. Clearly, peti¬ 
tioners sister, since the record says nothing con¬ 
cerning any physical or mental defects on her part, 
was not a dependent within the meaning of the 
statute. As to the niece, the Board held that since 
she had a living mother, namely, petitioner’s sister, 
who was under a duty to support her minor child 
and as to whose dependent means of support the 
record was not clear, she also had not met the 
statutory test (R. 20). It may also be noted that 
petitioner’s testimony as to the age of her niece 
during the taxable years is self-contradictory in 
that she stated it to be 18 years on direct examina¬ 
tion (R. 38), but only 16 years on cross-exami¬ 
nation (R. 42). In view of these lacunae and 
discrepancies it is submitted that the Board vras 
amply justified in disregarding that part of peti- 


2 See Appendix, infra. 
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tioner’s testimony whereon her counsel now seek 
to rely (Pet. Br. 4). 3 

Assignment of Error No. 8 .—Deduction of 
$10,020 claimed for interest paid during 1925. This 
item is made up as follows: 


Munster and Leinster Bank, Ireland_$6,000 

[American Bank & Trust Co., West Palm Beach_ 700 

•American Bank & Trust Co., West Palm Beach_ S00 

''Massachusetts Trust Co. of Boston_; 540 

Private Loan- 1,980 


The Board found (R. 21) that there was proof 
in support of the American Bank & Trust Com¬ 
pany items to the extent of $820.22, which it al¬ 
lowed. Petitioner’s brief is silent as to the bal¬ 
ance claimed on account of these items, as well as 
to the payments allegedly made to the Massachu¬ 
setts Trust Company and on the “Private Loan.” 
Since there is nothing whatsoever in the record in 
the nature of even oral evidence regarding these 
items, it is assumed that the claims based thereon 
have been abandoned. Concerning the Munster 
and Leinster Bank item of allegedly $6,000, peti¬ 
tioner produced only a “Banker’s Certificate” 
(R. 40) which states that during 1925 interest in 
the amount of £641.16, i. e., roughly $3,000, was 
charged to Mrs. Croker; and that said interest was 

3 The Commissioner did not, as stated (Pet. Br. 5), cite 
the case of Rudiger v. Commissioner , 22 B. T. A. 203; in 
fact, he did not file a brief with the Board of Tax Appeals. 
The latter in its opinion (R. 20) referred to this case and 
another by way of contrast or analogy as is indicated by 
the “Cf.” preceding the citation. 
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paid by her in full. The Certificate, however, does 
not mention the date of payment and since it is 
dated November 12, 1928, the Board was fully jus¬ 
tified in concluding that there was no satisfactory 
proof that even this smaller sum had been paid to 
the bank in 1925. 4 

Assignment of Error No. 9 .—Deduction of $26,- 
583.69 claimed for taxes paid on Florida real es¬ 
tate. Petitioner produced only four tax receipts, 
aggregating $9,546.09 (Pet. Ex. 10-13; R. 45-47). 
This amount was allowed by the Board, although it 

does not seem to have been whollv convinced that 

•/ 

it was paid on petitioner’s own property and re¬ 
ferred to its previous decision in Croker v. Com¬ 
missioner, 27 B. T. A. 588, wherein petitioner 
sought a deduction for taxes assessed on lands 
belonging to a corporation and not to her. There 
is not a scintilla of evidence in the record concern¬ 
ing the balance of this claim, and, since it is not 
urged in petitioner’s brief, respondent assumes 
that it, also, has been abandoned. 

Assignment of Error No. 10 .—Similar to Assign¬ 
ment No. 6, q. v., in that it is a claim for attorneys’ 
fees paid ^s_ a bus iness expense during 1925 in the 
amount of $25,000. In petitioner’s brief (p. 7) the 
claim has been reduced to $7,500. The observa- 

4 With relation to the claim based on payment of real 
estate taxes, the Board found that petitioner was on a cash 
receipts and disbursements basis (R. 22), which finding is 
not attacked by petitioner. 
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tions made under Assignment No. 6 , supra, apply 
with equal force here. Furthermore, petitioner’s 
argument (Br. 11), that if the attorneys’ fees are 
not allowable as deductions in the regular course of 
business it must be on the theory that they are 
“personal expenses”, seems unsound; in Croker v. 
Commissioner, 21 B. T. A. 240, affirmed by this 
Court sub nom. Croker v. Burnet, 62 F. (2d) 991, it 
was expressly held that in deciding that attorneys’ 
fees were not deductible as a business expense, it 
was not necessary to further decide that they were 
either a non-deductible “personal, living or family 
expense” or a capital expenditure, since the only 
question was whether the expenditure met the stat¬ 
utory requirement entitling to a deduction. 

Assignment of Error No. 11. —Claim for deduc¬ 
tion of $753.33 on account of expense for surveys, 
maps, etc., of real estate made in 1925, as an ordi¬ 
nary and necessary business expense. Urged in 
petitioner’s brief only to the extent of $350 (pp. 
7-8). The Board held (R. 22-23) that (a) peti¬ 
tioner had not proved that she was engaged in any 
trade or business, and (b) that even if she had, the 
receipt for $350 “for a book on advertising” placed 
in evidence (R. 42) completely failed to prove that 
this expenditure was in any way connected with 
the alleged trade or business. 

Assignment of Error No. 12. —Claim for per¬ 
sonal exemption in the amount of $3,300 for 1925, 
precisely similar to the claim advanced in Assign¬ 
ment No. 7, q. v. 


I 


I 




i 
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Assignment of Error No. 13 .—Claim for a deduc¬ 
tion of $13,500 as a bad debt resulting from the 
alleged embezzlement of that amount of money 
from petitioner by J. B. McDonald. A similar 
claim for a deduction, based on the same alleged 
embezzlement, but for a substantially larger 
amount, was made in connection with petitioner’s 
income tax return for 1923. In Croker v. Commis¬ 
sioner 27 B. T. A. 588, 591, the Board of Tax Ap¬ 
peals found that there was no proof of an em¬ 
bezzlement of the monev by McDonald. In the in- 
stant case, which by stipulation adopted the 
Board's findings of fact in the former case, no addi¬ 
tional proof on the point as to whether there was, 
in fact, an embezzlement is offered. The record 
does not show how the figure of $13,500 was arrived 
at. There is no evidence to show that McDonald, 
if, indeed, he owed any money to petitioner, was 
insolvent in 1924 or in 1925. There is not even a 
showing as to the date on which petitioner’s law¬ 
yers advised her that McDonald w^as wholly irre¬ 
sponsible (R. 41), and if there were, such a mere 
statement of opinion would be insufficient to estab¬ 
lish the worthlessness of a debt. Disregarding the 
fact that this testimony is purely hearsay, it may 
be noted that opinion evidence, to be of any value, 
should be based either upon admitted facts or upon 
facts, within the knowledge of the witness, dis¬ 
closed in the record. Bdlaban & Katz Corp. v. 
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Commissioner, 30 F. (2d) 807 (C. C. A. 7th). In 
this case the record discloses onlv the additional 
information that petitioner’s lawyers, according to 
her testimony, told her that “the probabilities of 
collection from McDonald were slight in 1924 and 
1925” (R. 42) and that at some unstated date, sub¬ 
sequent to December 31, 1923, she sued McDonald 
for $87,500 (R. 41) and obtained a judgment 
against him in December, 1931 (R. 42) ; both of 
these items, it is submitted, militate against the 
contention that the worthlessness of the alleged 
debt was ascertained in 1925. A debt cannot be 
written off as worthless merely because it is doubt¬ 
ful. American Trust Co . v. Commissioner, 31 F. 
(2d) 47 (C. C. C. 9tli). Upon this state of the rec¬ 
ord the Board’s decision (R. 25) that — 

the proof is far from satisfactory that, as¬ 
suming the debt to exist, it became worth¬ 
less and was charged off within the taxable 
year. * * * 

i 

seems to be the only possible one which it could 
have arrived at. 

Respondent submits with reference to all of the 
deductions claimed that the Board of Tax Appeals 
construed the confused and often contradictory 
evidence in petitioner’s favor wherever it could 
reasonably do so; and that in respect of those 
items as to which the Board sustained the Commis¬ 
sioner’s determination, it could not have failed to 
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do otherwise since petitioner offered either no 
proof at all or testimony of a wholly unconvincing 
nature. 

CONCLUSION 

The decision of the Board of Tax Appeals is 
correct and should be affirmed. 

Respectfully submitted. 

Robert H. Jackson, 
Assistant Attorney General. 
Sew all Key, 

E. W. Pavexstedt, 

J. Louis Monarch, 

Special Assistants to the Attorney General. 

November 1936. 



APPENDIX 


Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 

(1) All Ilia. ordinary a nd necessary ex- 
penses__paid or incurred during the taxable 
year i n carrying on any tra de,ox business,, 
includxng a-r easona ble allowance for salaries 
or other compensation far personal -services 
actually rendered; traveling expenses (in¬ 
cluding - the entire amount expended for 
meals and lodging) while away from home 
in the pursuit of a trade or business; and 
rentals or other payments required to be 
made as a condition to the continued use or 
possession, for purposes of the trade or busi¬ 
ness, of property to which the taxpayer has 
not taken or is not taking title or in which 
he has no equity; 

(2) All interest paid or accrued within 
the taxable year on indebtedness, except: on 
indebtedness incurred or continued to pur¬ 
chase or carry obligations or securities 
(other than obligations of the United States 
issued after September 24, 1917, and orig¬ 
inally subscribed for by the taxpayer) the 
interest upon which is wholly exempt from 
taxation under this title; 

(3) Taxes paid or accrued within the tax¬ 
able year * * *. 

* * * * * j 

(7) Debts ascertained to be worthless and 
charged off within the taxable year (or, in 
the discretion of the Commissioner, a rea- 

( 19 ) 
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sonable addition to a reserve for bad debts) ; 
and when satisfied that a debt is recoverable 
only in part, the Commissioner may allow 
such debt to be charged off in part; 
***** 

Sec. 215. (a) In computing net income, 
no deduction shall in any case be allowed in 
respect of— 

(1) Personal, living, or family expenses; 
***** 

Sec. 216. For the purpose of the normal 
tax only there shall be allowed the following 
credits: 

***** 

(c) In the case of a single person, a per¬ 
sonal exemption of $1,000; or in the case of 
the head of a family or a married person liv¬ 
ing with husband or wife, a personal exemp¬ 
tion of $2,500. A husband and wife living 
together shall receive but one personal ex¬ 
emption. The amount of such personal 
exemption shall be $2,500. If such husband 
and wife make separate returns, the per¬ 
sonal exemption may be taken by either or 
divided between them. 

(d) $400 for each person (other than 
husband or wife) dependent upon and re¬ 
ceiving his chief support from the taxpayer 

if such dependent person is under eighteen 
years of age or is incapable of self-support 

because mentally or physically defective. 
***** 

Treasury Regulations 65: 

Art. 151. Bad debts .—* * * 

Where all the surrounding and attending 
circumstances indicate that a debt is worth¬ 
less, either wholly or in part, the amomit 




21 


which is worthless and charged off or writ¬ 
ten down to a nominal amount on the books 
of the taxpayer shall be allowed as a deduc¬ 
tion in computing net income. * * * 

Where the surrounding circumstances in¬ 
dicate that a debt is worthless and uncollect¬ 
ible and that legal action to enforce payment 
would in all probability not result in the sat¬ 
isfaction of execution on a judgment, a 
showing of these facts will be sufficient evi¬ 
dence of the worthlessness of the debt for 
the purpose of deduction. * * * 

* * * * * l 

Art. 292. Capital expenditures .—* * * 
The cost of defending or perfecting title to 
property constitutes a part of the cost 
of the property and is not a deductible 
expense. * * * 

Art. 302. Personal exemption of head of 
family. —A head of a family is an indi¬ 
vidual who actually supports and main¬ 
tains in one household one or more indi¬ 
viduals who are closelv connected with him 
by blood relationship, relationship by mar¬ 
riage, or by adoption, and whose right to 
exercise family control and provide for 
these dependent individuals is based upon 
some moral or legal obligation. In the ab¬ 
sence of continuous actual residence to¬ 
gether, whether or not a person with 
dependent relatives is a head of a family 
within the meaning of the statute must de¬ 
pend on the character of the separation. 
If a father is absent on business, or a child 
or other dependent is away at school or on a 
visit, the common home being still main¬ 
tained, the additional exemption applies. 
If, moreover, through force of circum¬ 
stances a parent is obliged to maintain his 
dependent children with relatives or in a 
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boarding house while he lives elsewhere, 
the additional exemption may still apply. 
If, however, without necessity the de¬ 
pendent continuously makes his home else¬ 
where, his benefactor is not the head of a 
family, irrespective of the question of sup¬ 
port/ A resident alien with children 
abroad is not thereby entitled to credit as 

the head of a family. As to the amount of 

•/ 

the exemption see article 301. 

Art. 304. Credit for dependents .—A tax¬ 
payer, other than a nonresident alien who 
is not a resident of Canada or Mexico, re¬ 
ceives a credit of $400 for each person 
(other than husband or wife), whether 
related to him or not and whether living 
with him or not, dependent upon and receiv¬ 
ing his chief support from the taxpayer, 
provided the dependent is either (a) under 
eighteen or (b) incapable of self-support 
because defective. The credit is based 
upon actual financial dependency and not 
mere legal dependency. It may accrue to 
a taxpayer who is not the head of a family. 
But a father whose children receive half or 
more of their support from a trust fund or 
other separate source is not entitled to the 
credit. 
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